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GENERAL [INTRODUCT JON 


I i is good and 
| Islam is a Very practical religion and contains SySEy Ente a ae eee 
| -_senective of time, place Of the stage of his cub’ © | 
bene pli ards a perfect way of life and is 
| mi once seer guides Todey [| have perfected your 
om the drawbacks of other re 

ia for you and completed My blessing on you and approved aig 8 
way of life for you” (Qur’an:5:3). In these words the Qur’an claims that Go 
has provided this religion “ with all the essential elements of a permanent way 
of life which comprises 4 complete system © thought and practice and 
civilization and have jaid down principles and given detailed instrucuon for the 
solution of all human problems. Hence there is no need for you to seek 
guidance and instructions from any other source. 


Its principles and system is based on knowledge, justice, benevolence, goodness 
and wisdom. “ This being so should I seek a judge other than God , whereas He 
has sent down to you the Book with full details? And the people whom We 
gave the Book (before you) know that this Book has been sent down to you 
with Truth from your Lord; so you should not be of those who have doubts. 
The word of your Lord is perfect in regard to Truth and Justice; there is none 


who can make any change in His decrees, for He hears everthin 
n ma ; and know 
everything ” (Qur’an:6:114—11 5).(1) : 


- rs Surah Al-Nisa, “ God does command you to render back your Trusts 
e care of those who are worthy of trust and when you judge between 


people, judge with justice. Excellent 1 : 
(Qur’an:4:58). is the counsel that God gives you ” 


1, Abul Ala Maududi: The Meaning of the Qur’an,Vol.111.pp.18—19 


Sm 


4 


It is a way of life which is absolutely free from evil, corruption and injusti 


3 . : : prescribed by God is established in its entirety” (Qur‘an:8:39). The word 
and is at the same time selfcorrective and self-preventive of possible ey; (fitnah)’ denotes that condition of society which is not safe and free for 
incursions and degeneration. “God commands Justice. generosity and kin; adoption of the way of Allah. That is why the Muslims have been exhorted to 
treatment with kith and kin, and forbids indecency, wickedness, injustice a continue the fight to change this state of affairs and to restore peace and 
oppression. He admonishes you so that you may learn a lesson. | 


freedom for the way of Allah. ‘The Arabic word ‘Din’ which has been 
traslated here into ‘way’ originally means,‘submission’ and is technically used 
for that way of life which is built on the sovereignty of someone whose 
“Those people who make the Qur’an their guide and their book of law, ae  gommands and regulations are to be followed. Therefore that condition of 
favoured with the blessing of Allah and are cured of all their ment society in which there is the rule of man over man and in which it is not 
psychological, moral and cultural diseases. On the other hand those wicked possible for anyone to follow the Way of Allah is fitnah’. The aim of Islam in 
people who reject this and turn their back on its guidance in fact, are unjust | war is to abolish ‘fitnah’ and establish Allah’s way so as to enable people to live 
themselves. Therefore the Qur'an does not allow them to remain even in thai as servants of Allah in accordance with the Divine Law.(3) 
bad condition in which they were before its revelation or its knowledge | 


involves them in a greater loss than before. This is because before the revelatior 
of the Qur’an or their acquaintance with it, they suffered from ignora 


And to enable man to live peacefully according to the Divine Law, God has 
alone but when the Our’an came before them and made distinct the differe: 


appointed its boundaries (hudud), to protect the interests of all people. All the 
Vay | | between Truth and falsehood, no excuse was left with them to remain in | believers are commanded to honour, obey and safeguard these boundaries 


ah previous condition of ignorance. After this, if they reject its guidance: (hudud)) so that people,persons, interests and properties are protected and 
| persist in their deviation, it is a clear proof that they are not ignorant but they are able to live in peace and prosperity: “It is not fitting for a believer, 
workers of iniquity and worshippers of falsehood, which are averse to ti man or woman, when a matter has been decided by God and His Messenger to 
Truth. Therefore they themselves are in that case fully responsible for thei have any option about their decision. If any one disobeys God and His 
‘deviation and whatever crimes they commit after that, shall incur thei !ul Messenger, he is indeed on a clearly wrong path. (Qur’an : 33:36). It is 


punishment. It is obvious that the consequent loss of wickedness must be ‘4 obligatory upon the believers that they must not put their own wisdom in 

" greater than the loss of ignorance. The Holy Prophet has summed this up u competition with God’s Wisdom. “God’s decree is often known to us by the 
this concise and comprehensive sentence: ““The Qur’an is either an argument logic of facts. We must accept it loyally, and do the best we can to help in our 
your favour or against you (2). own way to carry it out. We must make our will consonant to the universal — 


Will (of God). (4) - 


The Qur’an is sent for all mankind to benefit them in their various field oi 


activities: “O Mankind! This messenger has come to you with the Truth trom Prophet Muhammad was commanded LO, establish the Divine Law on the eart! 
your Lord, so believe in him for it will be better for you. But if you rejec' “Then, O Muhammad, We have sent this Book to you which has brought the 
Faith, you should know that all that is in the heavens and the earth belongs' Truth, Therefore you should judge between the people by the Law sent 
God. ” (4:170) And as such it could not survive for all times unless it wa down by God and Do not follow their desires by turning aside from the a. a 
comprehensive enough to meet the multifarious needs of the changing culture: that has. come, to you (Qur’an:>s a8); Laken ise Frophets before him we & 
habits, way of life and social and technological demands of the various peopks = the same commandment: “O David ! We did indeed make you a 


vicegerent on earth; so judge you between men with Truth and justice; and not : 
follow the lusts (of your heart) for they will mislead you from the path of 


: | Furthermore as Islam is a religion of man it protects his person, interests an Cot " is|a\grieyous jpenalty/for these who wander astray SrGie oa 
al | property and provides all the necessary elements that are conductive | Code 
| | | personal and social welfare and safety of his person and property: “And figh _————— 
| them on until there is no more mischief (and oppression Mandithe wa: 4 3, Abul Ala Maududi, The Meaning of the Qur’an, Vol. 1. p: 147. 


4. A. Yusuf Ali, The Holy Qur’an: p. 1117. 
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2. Abul Ala Maududi, The meaning of the Qur’an vol-vi- p: 163 


| The righteous follow the guidance of God’s Prophets and it is only the un) 
and unbelievers who break the boundaries (‘hudud’) of God and follow in + 
footsteps of their lusts and the Satan : “ Those who do not believe in God ny 
in the Last Day; who do not make unlawful that which God and His Messeny: 
have made unlawful, and do not adopt the Right Way as their \ 


Islam and is the first and foremost article of the constitution of an Islamic 
state. The following fundamental principles have been permanently laid down 
in it. (1) In the Islamic system, Allah Who is the real Authority must be 
obeyed. A Muslim is first of all the servant of Allah; all his other capacities 
come after this. Therefore, a Muslims as an individual and the Muslims as a 
community owe their first loyalty to Allah and they must subordinate all other 
loyalties to this, for they are called upon to give their first allegiance to Allah . 
(2) The second fundamental principle of Islamic system is allegiance and 
obedience to the Holy Prophet. This obedience is not inherent in Prophethood 


who profess to believe in the Book that has been sent down to you and in | 
Books that had been sent down before you, and yet want to turn to the De. 
(‘taghut’) for the judgement of their cases though they have been bidden | 


reject the devil (‘taghut’)?. Satan intends to lead them far astray from the 1: 


path (Qur’an:4:60). 


) (Qur’an:9:29). And in Surah Al-Nisa: “ O Prophet, have you not marked 1 


“ In this verse, ‘taghut’ stands for the authority that make decisio: 
accordance with laws other than Divine. It also implies that system of jucicw 


which acknowledges neither Allah as the supreme sovereign nor His B 


the final authority. Hence, this verse clearly shows that it is agains 
demand’s of one’s faith to take one’s case for decision to a law court whic!’ 
its nature is that of ‘taghut’. Belief in Allah and His Book makes it obliga! 
on the believer that he should refuse to acknowledge such a court as law’ 


(5) 


f Man will always face new situations and new problems in life that will tc. 
faith by tempting him to deviate from the Right path and follow in | 
footsteps of the Devil. He will wander around in amazament and contfus: 
the ways of the Devil until he finds the true solution in the Book of God wi 
is in fact a panacea for all his ills and problems. The true believers in all tier 


new situations refer the matter to God and His Messenger to find thie « 


solution to their problems instead of depending upon their own judgemen © 
judgement of the Satan: “ If they had referred it to the Messenger or to | 
charged with authority among them, the proper investigatores would ).\ 
tested it from them (4:83)”. Again in the same Surah; “ O Believers obe VG 
and obey the Messenger and those entrusted with authority from amor: \ 


Then if there arises any dispute about anything, refer it to God ar 


Messenger, if you truly believe in God and the last Day. This is the onl) | Sf 


way and will be best in regard to the end” (4:59). 


“ This verse is the bases of the whole religious, cultural and political sysi. 
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5. Abu Ala Maududi, The meaning of the Qur’an,Vol 11:p.137. 


but is the only practical shape of obedience to Allah. A Messenger is to be 
obeyed because he is the only anthentic means through which we can receive 
commandments and instructions from Allah. Hence we can obey Allah only by 
obeying His Messenger, for no other way of obedience is genuine. A tradition 
explains the same thing “ who so obeys me, he obeys Allah and whoever 
disobeys me, he disobeys Allah.” (6) 


(3) “ After the first and second allegiance the Muslims owe allegiance to those 
invested with authority from among themselves. It is obligatory on a Muslim to 
listen to and obey orders of those invested with authority, whether he likes it 
or dislikes it, provided that it is not sinful. “ Obedience to anyone in a sinful 
thing is forbidden. Obedience is obligatory only in right things (Muslim 
Bukhari)."’ (4) The fourth thing that has been established as an absolute and 
permanent principle is that the Commandment of Allah and the Sunnah of 
His Messenger are the fundamentals of law and the final authority in the 
Islamic system. Hence if a dispute arises about any matter between any 
Muslims or between the rulers and the ruled, they should tum to the Quran 
and the Sunnah for decision and they should, all of them, submit to it.”(6) 


“ What distinguishes a Muslim from_a non-Muslim is that the latter claims 
absolute freedom but the former considers himself to be the servant of Allah 
and uses only that amount of freedom which Islam allows him. The 
non-Muslims judge all matters in accordance with the rules and regulations 
made by themselves and do not believe that they stand in need of Divine Guid- 
ance. In contrast to this,Muslims, first of all, turn to Allah and His Messenger 
for guidance about everything and abide by their decision.But if they do not 
find any commandment therein about anything . only then they are free to 
act in a manner they consider to be right. The very fact that the Law is silent 


mm mm ee eee ea ss aS eS sae ee ea ee ia ee i eee ae —_——— or EE ee —— SO OO 


6. Abul Ala Maududi: The meaning of the Qur’an, Vol.11,pp.132—133. 


matter, It should be noted that whenever a community flings the Boo} 
Allah and the guidance of His Messenger behind its back and follows 


the Sunnah, it can never escape those evils in which the previous disobedi 
peoples were involved.” (6) 


There is no doubt that Shariah has clearly laid down its limits of wha 
permissible (Halal) and what is forbidden (Haram) and the true believers al 
decide all their matters and find solution to all their problems and meet all | 


verdict in Shariah and a thing (or discipline) is found useful, beneficial a 
necessary, they adopt it in their system. 


Thus there are two codes of conduct and behaviour: one governed by the 1a) 


process or popularity of any system can ever legalise something whic! 


every need, situation or problem, so that people may build their own syst: 
to meet the needs of their own time and place within the guide-line: 
Shariah... 


must fulfil the rules of Shariah and must not contain any of the unlaw' 
elements like interest (riba), gambling (Qamar), deciet or uncetainty (garay 


unspecified quantity (juhala) etc.Every new problem or situation does not 1°. 


new principles but has to be judged by the existing laws of Shariah whis!i « 
everlasting and comprehensive enough to cover these new situations : 


problems, no matter how much complicated. What is needed is the desire, 


and effort on the part of the Muslim community to find the solution wit) 
the guide-line of the Divine Revelation. 


There are certain fundamental truths which must not be forgotten or ignore< 


while discussing the main principles of Islamic economics. This will greatly |\: 


about a certain thing, is a proof that it allows of action in that particu 


leaders as are disobedient to Allah and His messenger, and blindly obey 
rulers and religious leaders without demanding the authority of the Book a: 


situations within the prescribed limits of Shariah. However, if there is no clea 


of Shariah and the other dictated by the Devil or one’s own self (Nafs). | 
former code of conduct is universal for all times and places and covers a 
situations and problems and as such no democratic congress, law makin; 


_ forbidden, or invalidate something which is allowed by the Islamic Sharia) 
' Wisdom of Shariah is to provide basic principle without mentioning each an 


Whether a system is new or old is not important. What is important is that \' 


gee 


in building a judical and rational guideline to solve many of the economic 
problems facing us today. 


(1) Islam is comprehensive in nature and provides vital and suitable principles 
for regulating all aspects of man’s life, spiritual. moral. social, political and 
economic. Islam studies economic aspect as part of the whole problem of man 
because economic problems cannot be equitably and satisfactorily solved 
alone. These problems have very far reaching consequences and are closely 
linked with social as well as political decisions. Therefore Islam does not study 
economics of man as a separate subject in water-tight compartments. It is one 
aspect of the whole man and as such, must be studied in that context. 


(2) Islam and its message has relevance for all times, past, present and future 
and for all nations, black, white or brown. It is not confined to any particular 
age, nation or country, but outstrips the boundaries of time, space and 
nationality. 


(3) Wealth is universal in character and embraces the whole community 
because all wealth and property belongs to God. Thus property has two 
aspects: One immortal right of the community and the other of the individual. 
Private ownership invokes public aspect, sense of collectivity. Wealth belongs 
to all and all are equal in owning it. This means that every man should be 
protected from probable danger or loss leading to poverty and destit ition; 2 nc 
every man should secure protection for his brother. 


(4) Islam does not distinguish between individuals or groups of individuals 
within or outside the faith as far as the economic needs are concerned.(7) 

: 
(5) Islamic approach is based on reason and justice.It does not reject every new 
thing or discipline outright as illegal or useless. It studies and examine: every 
new system or situation. It selects what is good and beneficial for man and 
rejects what is bad, harmful or useless for him. The Muslim World is passing 
through a transitional phase of economic and social development and is 
importing ideas and concepts from both right and left. It is the refore 
incumbant upon the Muslim scholars to find a right solutions to their ex: isting 
problems, neither from the West nor East, and which does not conflict \ vith 
the Islamic Shariah. Our Prophet (peace be upon him) showed us the straight 
way very clearly by an example. He drew a straight line among many crooked 
and curved lines, and then pointing to the straight line, he remarked, “This is 
the straight way of God” and then pointing to the crooked ones he said. 
“These are the ways of devil.” In the economic field, especially in banking and 


7. For details see social security system in this book and also volume 1. 
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“It requires that the Muslim community should 
ty truth and justice before the world just as the 
Holy Prophet bore witness before it, and its words and deeds should suffice to 
demonstrate to the world the meaning of truth, justice and piety- If they fail to 
prove in the court of Allah that they have discharged this responsibility to the 
best of their ability, they will be condemned there. And they along with their 
evil geniuses and accomplices shall be accountable for all the evils which 
prevailed during their term of leadership, if they had shown any relaxation in 


the performance of their obligation as witnesses of the Truth”. (1) 


This is a warning to those who think that in the field of economics they should 
consider the solution as men of economics and not as men of faith and truth 
This is the result of western materialism and westem imperialism which have 


Re affected many of our cultured young men (and women) who have 
me themselves to deviate from the path of Islam. The second warning is 
regard to the strain we are putting on ourselves by deriving solution to the 


robl igi 
problems that have neither originally arisen from the Muslim needs, nor have 


hand, they have originally 


I +: 
Abu Ala Maududi: The meaning of Qur’an Vol.\ .pp.120—121 


developed in a Muslim society. On the other 
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developed in a non-Muslim society and reached us through the invasio 
thoughts and ideas etc. The problem of commercial insurance is one exaryy, 
We must first ask ourselves some questions and be left in no doubt about tj, 
right answers.Whether we really applied Islam to solve our problems in a pry, 
manner? Whether the problem of commercial insurance will actually appeay, 
I} our life with the same intensity and ferocity? In fact the answer to both th, 
| questions is in the negative. The problem has arisen as a result of nullifying, 
function of the Islamic treasury (Bait-al-Mal). if we revive the function of 
Islamic treasury along with co-operation and mutual insurance, we shal 


| have to discuss the problem of modern commercial insurance and see w! 
| it is legal or illegal in Islam. 


The third warning is against choosing the easier solution by trying to find oy 
gap in any of the differences among the Muslim jurists on matters of Ccetails 
justify such action or to give legality to non-Islamic solutions. We must exe 
strenuously to infer genuine Islamic solution for our problems without leay 
the ‘ fait accompli’ weigh heavily upon our conscience, Islam is the * f 
accompli ’ but falsehood has prevailed in the world today. (2) 


The individual Muslim as well as the ‘Ummah ° as a whole are commissioned 
translate the Islamic principles into actions culminating in the establishment, 


with its right and just principles and rid the world of its evil and unjust system 
and disciplines. To speak frankly, no economic discipline or system can} 


Islamic unless it conforms completely and absolutely to the Qur’an (Kitab) ani 
tradition (Sunnah) of the Holy Prophet. (3) 


Various forms of business contracts valid as well as invalid, were in vogu 
during the time of the Holy Prophet. He approved those that were in line will 
the basic principles of Shariah and rejected others that contained one or mor 


~~ — 


2. Prof. Muhammad Qutb, speech at first international conference of Musil 
economists, Makkah 1976. 


3. Muhammad Yousaf, Ameer Jama’at Islami India, at first Internationl 
conference of Muslim economists, Makkah 1976. 


truth and annihilation of falsehood. The “ Ummah ° as best of the nation 
| (Khair-e-Ummah) should enlighten and benefit the entire world communi 


1S 


unlawful elements. And has laid down for the future generations general 
principles to determine the validity of any business contract or commercial 
bargain. In the light of these principles Muslims can build their own economies 
and make business contracts or commercial bargains according to the varying 
needs and requirements of their time and place. People argue that commercial 
business is a new and modern form of business contract and did not exist at the 


time of the Holy Prophet or his companions and therefore did not form a part 
of the Islamic Shariah . 


Such new problems and situations will continue arising in future and 

necessitating new steps to adjust them in the Islamic system. Commercial 

insurance is a contract of exchange according to which insurance companies 

provide cover and guaranttee against probable loss in return for premiums. 
Even though the extent of loss or damage is unknown or unspecified the 
insurance contract is perfectly legal and valid in Shariah . They insist that there 
is nO consensus among the Muslim jurists, including Imam Abu Hanifa, Malik 
and Shafai and also zahiris that all contracts are valid until proven otherwise. 


Similar opinions have been expressed by some ‘ modern ’ Muslims as well to 
adopt commercial insurance on the western pattern in the Islamic system 
without any change in it. It is true that there is urgent need to devise some 
comprehensive system to solve this and other economic problems facing the 
Millet-e-Islamia all over the world but it does not mean that we have to 
conform new systems to Islam or vice versa under all circumstances withou 
judging their validity. There are two powerful systems facing us i.e., capitali n 
and communism and both these systems have different disciplines to suit their 
own specific and defined ends which are opposite and often hostile to the 
Islamic principles. Many of these disciplines have already perforated and 
infiltrated in our system and commercial insurance is one of these. Victims of 
accidents and various forms of calamities find no redress nor any solution to — 


their problems and therefore fall easy prey to the much advertised and | 
publicized alleged beneficial insurance companies. 


“ Insurance is indeed a product of modern capitalism, though some collective 
form of diffusions and compensations for loss were already known in the 


ancient world and in the middle ages. It is a child of capitalist acquisitive 
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V7 
society, which is built on the competition of private enterprise, of which y, (riba) in all its forms is forbidden by the Qur’an and Sunnah of the Holy 
taking of risks is the main manifestation. Risks may arise under any econoy Prophet, in cash or kind; in sale or purchase contracts; in property or 
system but the peculiarity of the capitalist ststen us that it is left to drive,  gnerchandise; ornaments or machines etc. Whether it is in individual bargain or 
individuals or bodies to assume them. The greater part of producti 


Ns Oe Le Pets (ve q group dealings; on national or international level, it is absolutely forbidden. 
distributive activities of the present society is organised by entrepreneurs 
| employ labour, and take on themselves the risk of the functioning o! 


The real issue is the presence of these unlawful elements in commercial 
fare 2 oft,  jnsurance which renders the insurance contract, though by itself perfectly valid 
ih enterprise. and lawful, absolutely illegal in Islam. If insurance could be organised on right 
| principles, free from these unlawful elements, as in case of mutual insurance 
| 


| and co-operative insurance, it will be quite valid and lawful in Islam. 
Bl It is therefore very essential that the problem of insurance should } 
\| dispassionately considered and necessary steps taken to remedy the exist 
situation. 


It is proper and in line with the Islamic principles that we should consider 
mutual insurance and co-operative insurance to solve our problem instead of 


finding the easy solution and grab the first thing that comes across in our way. 

| Islamic Shariah has laid down general principles governing the terms » This form of insurance is based on the principle of mutuality, co-operation and 

N conditions of a business contract or commercial bargain, so long a « participation and is in full agreement with the Islamic principles. With the 

| contract of exchange (insurance or non-insurance) does not outstrip the improvements here and there in the scope, structure and organisation of these 
{|| boundaries it is perfectly legal and valid. The Islamic Shariah cannot accep'y two forms of insurance many of our insurance needs can be easily fulfilled. 
| immitate any discipline or system merely because it is popular and is practi: Most of the problems needing insurance in our present set up are the offspring 
, by other people or civilised nations of the world. Before any system» of the western system and would never have arisen in a fully functioning 

discipline can be adopted we must take account of all its possible implication 


Islamic economy where public treasury (bait-al-mal) with the organisation of 
and analyse its nature , scope and essential ingredients. The primary object, its zakat fund would have met multifarious needs of the people. It is therefore 
- of our analysis after establishing the usefulness and need of any discipline: absolutely necessary firstly to restore the role of the Islamic public treasury 
system is to see that it conforms with the basic principles of Islamic Shang! (bait-al-mal) and zakat playing a central role in alleviating the economic 

Commercial insurance is a form of business. The right course of actionsho.: miseries and losses of the poor and the destitute. Secondly , to revive th 
be to accept it as a valid form of business if it conforms with the |sun Islamic social security system to meet the economic needs of various sectio 
principles and reject it outright if it contravenes any of the basic principles: of the community with inadequate income. And thirdly to organise insurance 
Islam. This is the right attitude of a Muslim. He tries to fit the shoe to the ho On the principle of mutuality, co-operation and participation to meet the need 
and not the hoof to the shoe. If any changes or alterations are to be made tix of general public . This three-pronged attack on the economic needs of the 
must be made in the shoe (commercial insurance, its nature, structure: people will be fully comprehensive to meet varying situations of the people 
requirements) to make it fit and conform to the shape and size of the ho without any fear of diminution of funds or burden on zakat fund. 
(i.e., the principles of the Islamic Shariah ) , and not in the shape or size 0! | 


hoof (i.e., principles of Shariah ) to fit or conform it to the shape and size 
the shoe (i.e., the nature, form or structure of insurance contract. In fact tiu 
what the “ modern ’ Muslim scholars are suggesting, a little pruning of the ba 


principles of Shariah to make it conform to the needs of their com: 
insurance. 


There is absolute unanimity among the Muslim jurists that all forms of busin’ 
contracts or bargains which contain any of the unlawful elements |jke inte 


(riba), gambling (maiser), or uncertainty (garar), are illegal and invalid. Inter 
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society, which is built on the competition of private enterprise, of which 
taking of risks is the main manifestation. Risks may arise under any econong 
system but the peculiarity of the capitalist ststen us that it is left to privy 
individuals or bodies to assume them. The greater part of productive a 
distributive activities of the present society is organised by entrepreneurs, wy 


employ labour, and take on themselves the risk of the functioning of 
enterprise.” 


It is therefore very essential that the problem of insurance should } 


dispassionately considered and necessary steps taken to remedy the existiy 
situation. 


Islamic Shariah has laid down general principles governing the terms a 


conditions of a business contract or commercial bargain, so long as ay 
contract of exchange (insurance or non-insurance) does not outstrip thee 


boundaries it is perfectly legal and valid. The Islamic Shariah cannot accept 
immitate any discipline or system merely because it is popular and is practise 


by other people or civilised nations of the world. Before any system @ 
discipline can be adopted we must take account of all its possible implication 


and analyse its nature , scope and essential ingredients. The primary objectiz 
t of our analysis after establishing the usefulness and need of any discipline ¢ 
system is to see that it conforms with the basic principles of Islamic Shariah 
~ Commercial insurance is a form of business. The right course of action shout 
be to accept it as a valid form of business if it conforms with the Islam 
principles and reject it outright if it contravenes any of the basic principles¢ 
Islam. This is the right attitude of a Muslim. He tries to fit the shoe to the hoo 
and not the hoof to the shoe. If any changes or alterations are to be made the 
must be made in the shoe (commercial insurance, its nature, structure 0 
requirements) to make it fit and conform to the shape and size of the hod 
(i.e., the principles of the Islamic Shariah ) , and not in the shape or size of th 
hoof (i.e., principles of Shariah ) to fit or conform it to the shape and size@ 
the shoe (i.e., the nature, form or structure of insurance contract. In fact this! 
what the “ modern ’ Muslim scholars are suggesting, a little pruning of the bast 


principles of Shariah to make it conform to the needs of their commertid 
insurance. 


There is absolute unanimity among the Muslim jurists that all forms of busines 
contracts or bargains which contain any of the unlawful elements like interes 


(riba), gambling (maiser), or uncertainty (garar), are illegal and invalid. Interes 


ons is totale. OF the Qur'en and Sunnah of the Holy 
rie pony oe tot giz Of purchase contracts; in property 01 
prophts “ or machines ete. Whether it is in individual bargain o1 
ert onal or international level, it is absolutely forbidden 
goon Galt ig the presence of these unlawful elements in commercial 
The re sch eer the BSAC contract, though by itself perfectly valid 
eee spsolutely egal in Isam. Tf insurance could be organised on righ! 
gad i free from these unlawful elements, as in case of mutual insuranc: 
ree pentane quite vad and lawful in Islam. 


ft is proper and in line with the Islamic principles that we should consider 
mutual insurance andco-operative insurance to solve our problem instead «1! 
finding the easy solution and grab the first thing that comes across In Our wa) 
This form of insurance is based on the principle of mutuality. cooperation an’ 
participation and is in full agreement with: the [siernic principles. With the 
improvements here and there in the scope, structure and organisation of thes 
two forms of insurance many of our msuramce meeds cam be easily fulfilled 
Most of the problems needing insurance i ous peesemt set up are the offspriny 
of the westem system and would never ave arisen im 2 fully functioning 
Islamic economy where public treasury (Geiteienal) with the organisation of 
its zokat fond would have met multifarious needs of the people. It is —— 


absolutely necessery firstly to restore the colle of the Islamic public treasury 
(bait-al-mel) and ceket playing a central role m alleviating the economic — 
miseries and loses of the poor and the destitute. Secondly , to revive the 
Islamic social secamty system to meet the economic meeds of various sections 
of the community with inadequate income. And thirdly to organise insurance 
On the principle of mutuality, co-operation and participation to meet the needs 
Of general public . This three-pronged attack on the economic needs of the 
people wil be iily comprehensive to meet varying situations of the people 
Without azy Seer af diminution of funds or burden on zakar fund. 
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ORIGIN OF INSURANCE 
Definition 
A contract of insurance can be defined 


called the “insurer ”, 
the “ premium ”, to pay to another person, called the “‘ assured © 


money, or its equivalent, on the happening of a specified event. The 


~ as a contract whereby on¢ 
undertakes, in return for the agreed consideration 


event must have some element of uncertainty about it; the uncertainty : 


either (a) as the case of life insurance, in the fact that, although the eve 
bound to happen in the ordinary course of nature, the time of its happen: 
uncertain; or (b) in the fact that the happening of the event depencs » 
accidental causes, and the event, therefore, may never happen at 4 


latter case the event is called an accident.” (5) 


Willet, Kulp, Riegel, and Miller and Pfeffer, all provide similar de/i 


(2,3,4,5). “‘ Underlying these definitions is the concept of risk | 


group sharing of losses. That is, persons exposed to loss from a parti. 
source combine their risk and agree to share losses on some equitable }.: 
risks may be combined under an arrangement whereby the partici 


LT} | 


mutually insure each other a plan which is appropriately designated “1 


insurance ”; or they may be transferred to an organisation whic! 
consideration, called the “ premium 


”, is willing to assume the risks 


the resulting losses. In life insurance, such an organisation would be a si: 


insurance company. While several elements must be presented in an\ 
insurance plan, the essence of the arrangement is the pooling of risks a 


losses.”’ (6) 


Thus, in very simple words, a contract of insurance is a contract betwee: ‘ 


parties, the insurer and the insured, the former promises to compens 
latter on the happening of a definite event, in return for his contribution: 
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5.Hardy Ivamy, E.R., General Principles of Insurance Law, London, 197 
6 .Mc Gill, Dan. M., Illinois, 1967,pp.25—26. 
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An insurance agreement involves five essential conditions: (i) there must bea 


contract of insurance between the parties (ii) the event should involve some 
amount of uncertainty (iii) there must be a contract for the payment of some 
amount of money, or some benefit which becomes payable to the insured 
person on the happening of an event (iv) compensation is promised by the 
insurer in retum for the payment of contributions or premiums by the insured 
and (v) the event must be against the interest of the insured. (7) 


ORIGIN AND DEVELOPMENT 


The concept of insurance is closely related to group life. In primitive society, 
people lived together in families or tribes in which their needs were fully met 
and protected through co-operation and mutual help. They, therefore, did not 
feel the need for insurance because they were fully protected against all sorts 
of risks by the community. When this family or tribal life was replaced by 
urban life in the ancient civilizations, the individual found himself open to 
multifarious perils and without the family or tribal protection. (8) ‘‘Primitive 

people discovered no need for insurance, finding their needs fully protected by 
the family or tribe in which mutuality such as is established by insurance is a 
living reality. This was not true of the ancient civilisations of Egypt, Phoenicia, 

Greece and Rome i in Which the individual found himself exposed to numerous 
risks without 1 recourse againt the family community.” (9) 


ae ||. 
Under an the individual was completely deprived of family or 
tribal protection and, therefore, he looked for other kinds of safeguards. Thus 
insurance “originated from the human need to find safeguards against the 
possible risks to himself and his property or interests, but when, how and by 
what people it was started is shrouded in mystery and obscurity. Recent 
archaeological discoveries of Babylon has shown that the Babylonians were 
skilled businessmen who had a clear idea of the commercial contract and the 
concept of interest. Their neighbours the Phoenocians, must have adopted 
their concept and have passed it on to the Greeks and then to the Romans who 


developed it into insurance as it is known today. 


7h ‘Hardy Ive Ivamy, op. cit., 3. 


8. Clayton,G. British Insurance, London, 1971,p. 13 
9. Dover Victor, Handbook to Marine Insurance, London,1970, p.! 


According to Clayton, “ this code reveals that the Babylonia: 


excellent businessmen with a very clear idea of the nature of a contr. 


value of money as 2 means of earning more by loans on usury involy, 
and compound interest. This can be easily demonstrated by refere: 
case with which these ancient people evolved and practised a « 
contract later to be used and known the whole world over as the “ 

bottomry ~ 


money (or goods) was advanced for trade purposes either as true | 


certain fixed rate of interest under which the lender had no right to an, . 
in the proceedings of the trading venture, or as mixed loans and partre, 


which, in addition to the payment of a fixed rate of interest to 1! 


irrespective of the result of the trading, entitled him to receive a share», 
profits, if such profits exceeded a certain sum. This was on the understanj, 
that the borrower should, in consideration of a high rate of interest. be § 
from liability in the event of certain accidents happening.e.g., failure of ; 


to arrive at their intended destination. Should the goods arrive, ! 


borrower would then be liable for repayment of the loan, plus interes! 


It was natural that the Babylonians in their ceaseless search for new mari 


should not only come into contact with the Phoenicians, who were fam 
and wide for their maritime commerce, but also co-operate closely wit) | 
it follows that the Phoenicians should notice, adopt and adapt the pou. 
F commercial contract of the Babylonians and provide posterity \ 
evocative name into the bargain.” (10) According to another wi 


“ Contracts of bottomry, or respondentia which were very similar \ 
insurance, existed in very early times. It was an arrangement by whic! 
of ships borrowed money at a high rate of interest and did not repay the 


i were transacted in ancient Babyione: as is shown in the Code of Ham 
2250B.C, (11) 
| 
: 


Trenerry quotes the code of Hammurabi: “ the merchant advanced - 


the trader, who handed him in retum a sealed memorandum or 1): 
containing the value, ete., of the goods, on the understanding that th: 


| and the rate of interest payable were to be at fixed terms; but that in | 
| of his being robbed on the journey, through no negligence or conn 


em ee me ee eee 


| 10, Clayton, op, cit., p.13—13. 
| 
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12. Pendleton, O.W., How to find about Insurance, London, 1967.) — 


. * Bottomry is, or rather was, a commercial contract \ 


the ship was lost. This was also extended to other property, so that so net 
like burglary insurance can be traced in the distant past. Loans of ts 
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his part, on making a solemn declaration to that effect, he should be freed 
from the debt (both capital borrowed and interest). This arrangement is given 
legal force in the code of Hammurabi,(2250 B.C.).” 


This is supposed to be the earliest form of a contract embodying the essential 
features of Bottomry: — 


(i) “ The con contract was in some cases for a true loan and not a partnership, in 
others for atau nite partnership. 


(ii) The sais or money advanced was under the custody of, and used 
by, the tra er, n t retained by the lender. 

| ‘ PA, «Kl 
(iii) The radi wholly free from liability for the debt on the happening of 
a contingency | TOV, ‘s for in the contract, 


loan, which Bi | ik : 
df rie MA 
“ The ne tae ge in Bie evolution of bottomry was the adoption of the contract 
re. the Gree! cs as It of Phoenician trade expansion in the Greek litteral 
he nin nth ; and | tenth centuries B.C ; and the increasing domination of 
Greek aders i in th > AC gean Sea after 800 B .C, But the contract, as in the case 
ff 10 Se $, was not merely adopted - - it was also adapted, even perfected, 
uch an e an that a number of very notable ninteenth century maritime 
s had claime med ed that Greek contractors of bottomry, similar to the one 
oy Dem in a speech against Lecritus, were so nearly identical i 


17a yogue in London in 1860 that mutatis mutandis 
eh G a. that date.” (12) 


The main pints of the loan contract made by the Greeks were: 


(i) “The agreement, which was practically the Bottomry bill or bond of 
respondentia (which Originated in a practice similar to that known as the 
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12. Ciayton, GOP cit. .p.14; and Trenerry, C.F ...The Origin and Early History 
of Insurance, London, 1926—pp.6—10. 
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According to Clayton, “ this code reveals that the Babylonians had } 
excellent businessmen with a very clear idea of the nature of a contract 4 


value of money asa means of earning more by loans on usury involvi 


and compound interest. This can be easily demonstrated by reference | 
case with which these ancient people evolved and practised a comp 


contract later to be used and known the whole world over as the “ 


certain fixed rate of interest under which the lender had no right t 


in the proceedings of the trading venture, or as mixed loans and partne1 

which, in addition to the payment of a fixed rate of interest to the ie; 
irrespective of the result of the trading, entitled him to receive a share 0} 
profits, if such profits exceeded a certain sum. This was on the uncerstan: 
that the borrower should, in consideration of a high rate of interest, be \r 


from liability in the event of certain accidents happening,e.g., failur 


to arrive at their intended destination. Should the goods arrive, however 


borrower would then be liable for repayment of the loan, plus interes! 


It was natural that the Babylonians in their ceaseless search for new : 


2250B.C. (11) 


Trenerry quotes the code of Hammurabi: “ the merchant advanced » 


the trader, who handed him in return a sealed memorandum or inven 
containing the value, etc., of the goods, on the understanding that the secur’ 
and the rate of interest payable were to be at fixed terms; but that in theo 

of his being robbed on the journey, through no negligence or connivance: 
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10. Clayton, op, cit., p.13—13. 
12. Pendleton, O.W., How to find about Insurance, London, 1967, p.\\- 


bottomry ” . “ Bottomry is, or rather was, a commercial contract whe 
money (or goods) was advanced for trade purposes either as true loan; 


should not only come into contact with the Phoenicians, who were {amous: 
and wide for their maritime commerce, but also co-operate closely wit) 

t it follows that the Phoenicians should notice, adopt and adapt the pe. 
| commercial contract of the Babylonians and provide posterity wil 

F evocative name into the bargain.” (10) According to another write 

' “ Contracts of bottomry, or respondentia which were very similar to nu 
insurance, existed in very early times. It was an arrangement by whicii ows 
of ships borrowed money at a high rate of interest and did not repay the low 
the ship was lost. This was also extended to other property, so that somethr 
like burglary insurance can be traced in the distant past. Loans of this \: 
were transacted in ancient Babylone, as is shown in the Code of Hammur' 
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his part, on making a solemn declaration to that effect, he should be freed 
from the debt (both capital borrowed and interest). This arrangement is given 
legal force in the code of Hammurabi,(2250 B.C.).” 


This is supposed to be the earliest form of a contract embodying the essential 
features of Bottomry: 


(i) “ The contract was in some cases for a true loan and not a partnership, in 
others for a loan with limited partnership. 


(ii) The merchandise or money advanced was under the custody of, and used 
by, the trader, not retained by the lender. 


(iii) The trader was wholly free from liability for the debt on the happening of 
a contingency provided for in the contract. 


(iv) The rate of interest was very much higher than that charged on an ordinary 
loan, which was at that time limited to 20 percent.” (11) 


“ The next stage in the evolution of bottomry was the adoption of the contract 
by the Greeks as a result of Phoenician trade expansion in the Greek litteral 
during the ninth and tenth centuries B.C ; and the increasing domination of 
Greek traders in the Aegean Sea after 800 B.C. But the contract, as in the case 
of Phoenicians, was not merely adopted - - it was also adapted, even perfected, 
to such an extent that a number of very notable ninteenth century maritime 
lawyers had claimed that Greek contractors of bottomry, similar to the one 
quoted by Demosthenes in a speech against Lecritus, were so nearly identical in 


nature with those in vogue in London in 1860 that mutatis mutandis they 
could have been used at that date.” (12) 


The main points of the loan contract made by the Greeks were: 


(i) “The agreement, which was practically the Bottomry bill or bond of 
respondentia (which originated in a practice similar to that known as the 
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12.Clayton, G.OP.cit. p.14; and Trenerry, C.F ..,7he Origin and Early History 
of Insurance, London, 1926—pp.6—10. 


13. Trenerry, op. cit., 
pp.114-115. 
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Commenda of Islam), stating the conditions of the loan, which was dx 


at the bank. 


(ii) The security, which was generally of at least twice the value of ¢h, 


advanced. 


(iii) The period of the loan. 


(iv) The rate of interest, which varied from 10% to 12%, for outward yoy, 
only and 22%% to 30% for voyage; penal rates were charged if the condi 


were broken. 


(v) The risks provided against ——- which were total loss of principa y 
interest if the ship was lost or captured at sea; loss of proportions of pring: 
and interest in the event of some or all of the cargo being jettisoned « 


ransom being paid. 


(vi) Representation of lender on voyage. 


(vii) Obligations of borrowers — to take the most direct course; to repay 
to lender, or his representative, or assignee; to declare if money /12¢ % 
borrowed already on the same grounds; not to give second mortgage on gov. 
as such action was held to be fraud by the first as well as tc 


mortgagee. 


(viii) Captain’s powers of borrowing.” 


“The final stage in the evolution of bottomry in ancient times Wa 
adoption of the custom by the Romans circa 300 B.C., and it is with) 
Romans that we enter the crucial, and highly controversial stac: 

procedure; for some writers forcefully argue that it was here, in Rome, thi! 
principles in the bottomry bond were translated into insurance «| 


understand it today.” (13) 


pp-13-15 and 114-115; and Clayton. 
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Before analysing the argument of these writers, it seems proper to study once 
again the basic elements of a valid contract of insurance: 

1. There must exist a risk to be insured against; 

2. The property must possess value; 

3. There must be no possibility of profit; 

4. A premium must be paid; and 

5. In the case of non-mutual insurance, the insured cannot act as an insurer 
of the person or persons with whom he is insured. 


According to the argument of professor C. F. Trenerry, “these necessary 
elements were to be found in arrangements effected during late classical times. 
In support of his argument, he cites three separate sources. The earliest 
documented d reference to marine insurance occurs in Livy (xx111, 48 and49) in 
which he describes a guarantee given by the Roman Government in 215 B.C. 
Under the terms of this guarantee, the Government undertook in return fora 
premium (in t this Particular case, the premium consisted of goods and supplies 
necessary for the Roman army in Spain and supplied by the “‘publicani’’) to 
insure the safe arrival of certain other shipments of supplies, shipped by the 
private trading ‘companies who were the owners of these supplies. This 
arrangement, possessed all the necessary conditions of a genuine insurance 
contract, 1.€., there existed a risk, the property was of value, and a premium 
was paid.” (13) Br) 

“Toe? ow. 
An earlier Beas Meares referred to in a letter written by Cicero to Caninius 
Sallust, about 500 B.C., in which the former requested the latter to guarantee a 
sum of mone; ‘that was to be transported from Laodicea to Rome. “This too”’, 


says Trenerry, ‘ ‘possessed all the elements of a genuine insurance contract — 
because:” 


1. There existed a property to be insured— — in this case, pecunia publi of 
which obviously did not belong to the guarantors; 
2. The risk to be incurred in transit, i.e. the vecturae periculum; and 


3. The premium which was paid to render the contract valid.” 


“ Now, since Cicero was refering to a genuine contract of insurance.it 
follows,” Trenerry argues , “ that the custom of the shipper entering into a 
contract with the gurantors for the safe delivery of his shipment was 
commonly practised and generally understood; for had it been otherwise, it is 
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more probable that Cicero would have explained to Caninius in fa, »,.. 
detail the nature of his proposed mode of action.” 


“The third reference is one by Suetonius in his life of the Emperor (\, 
According to Suetonius, there was a severe famine in Rome in A.D. 58 
|| gave rise to popular demonstrations against the Emperor. This oat De 
Whit conduct” was due to the fact that no one expected any more food jg; 
i imported during the winter season. Claudius, therefore, in order to pery 
the importers to render a vital service to the state, not only offered to p; 
WA) | fixed bounty, on all imported com,but also accepted personal respo 
| i} for all losses arising from storms. This definite offer, ’ argues Trenerry, “wo, 
MW) have formed a contract, which, it is contended, is equivalent to that o! m: 


Hi insurance in its modern form and restricted sense. The essentials of insura, 
Hii) namely: (a) ownership of insured property (b) risk, and (c) premium, ar; 


present”. (14) 


This interpretation of Roman references by Trenerry was rejected by \ 
who argued that “these instances only serve to show that the contractors) 


the 
particular to the contract of insurance.” (15) Similarly, Sir J.A.Park rejec: 
Livy’s reference on the ground that it “seems to bear no resemblance to! 
contract of insurance for it is nothing more than every well-organised sti 
bound to do by the ties of natural justice.” (16) 


for transactions by the ancient people. 


evidence of the use of other forms of contract that in their essence and co 
resemble insurance, e.g. maritime loans.” (17) 
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14. Clayton, G. op. cit., p. 15-17 and Trenerry, op. cit. p. 118-119 
15. Law of Insurance (1802) , 1.1, 7 quoted by Clayton, op. cit.,p. 16 


16. System of the Law of Marine Insurance (1842), p. L IXx quote: 
Clayton, op. cit.,p 16 


insurance.” (18) 


to transport the stores purchased by them to the places of their destinatioy 
risk of the Republic. They have scarcely a resemblance in an): 


But the economists are sharply divided on the question of the use of insura 
"There is, however, a genti 
concurrence in the view that if the existence of insurance in the modern 
in the ancient world is doubtful and debatable, there is good and substan 
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A cursory reading through the arguments of Trenerry, Clayton and other 
writers of this school of thought, show that they are trying to make a 
mountain out of a mole hill. The contract of bottomry, as practised by the 
| Babylonian Phoenicians, Greeks and finally the Romans, was an elementary 
form of insurance in those times in all parts of the world. It was a rudimentary 
form of something like insurance, but did not contain the essential elements of 
modern insurance. 


Any early signs of modern insurance in a scientific form seem to appear in the 
European countries in the middle of the thirteenth century. We find many 
examples of marine insurance in this century in many parts of rope: o4i he 
early practice of marine insurance in a scientific form, and on the “premium” 
basis, is undoubtedly associated with the merchants of the cities of Lombardy 
and notably Florence (A.D. 1250) in Italy,. In the Middle Ages, trade was 
mainly centred in the Mediterranean, with well-known trade routes to the East 
(to Constantinople and India) and to the North. The Northern Italian cities, 
Florence, Genoa, and Venice became centres for banking, commerce and 
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It is confirmed by Professor Grossmann, that “the first precursors of insurance 
institutions were the funeral associations (collegia tenuiorum) which were 
formed during the period of the Roman empire by craftsman, merchants and 
actors- - Italy, boasts the first known “insurance agreement”, which was 
executed at Genoa on thirteenth October 1347.A second agreement was signed 
in Palermo in 1350. In 1369, Marine Insurance was legally regulated in Genoa. 
And marine insurers sought the assistance of the re-insurer at a very early stage; 


the oldest documentary evidence of this is a “reinsurance agreement’ 
executed at Genoa on 12 July 1370.” (19) 


» And we find marine insurance in vogue in Spain around the same period. “The 


intensive trading by Barcelona, for example, with Italy and the seaports of the 
Eastern Mediterranean since the end of the fourteenth century caused Marine 
Insurance to flourish early in Spain. The earliest agreement known bears the 
date of the 12 April 1428. On the 21 November 1435, by the Insurance 
Ordinance of the Magistrates of Barcelona, Marine Insurance was for the first 


ee 
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18. Dinsdale, W. A. \_ Elements of Insurance, London, 1965, 17. 
19. Grossm ann Marcel, Insurance Markets of the world, Zurick, 1964, 89 


time, regulated by legal confirmation of existing practices.” (20 
Bu i - Siamernces. (20) Spain, which the Muslims ruled from the early eighth century to the fifteenth 
century, or from Italy, the Southern part of which, including Sicily and other 


Then smarinewinWianennneeEariand and other count islands in the Mediterranean, was under the domination of Muslims for a long 

Europe. ‘’ “Marine ingueatleeiamanimetised e | bed time. There is no historical evidence to link the Roman contract of Bottomry 
7 pe’ "with the fourteenth century marine insurance of the Europeans except through 

fifteenth co DLaye and the methods employed followed those (USCC °)\| the developments that had taken place under the Muslims during this gap of 

Italians. Admiralty and Common Law Court records refer to disputes i) ghout 800 years between the Roman influence and the Western revival. 

such policies. There is in evidence, a policy written in Italian dated the. 


September 1547. Privy Council records contain references to Marine In: ta 


contracts in the sixteenth century.” (21) Muslim Contributions 


By the end of the eighth century, the Muslims had developed marine science, 
marine navigation and had built a strong naval unit in the Mediterranean. 
“Abdur Al-Rahman laid basis of the first naval unit in Muslim Spain. He 
appointed his first Chamberlain, Tammam, as its head. Tammam thus became 
marine insurances were first published in 1542 under Le Guidon and Cinué the first Muslim Admiral in Europe. Under Abdur Al-Raham 111 the Arab 
, de la Mer. The earliest work treating of insurance in France is 4 pu... navy became the most powerful in the Western Mediterranean. The fact 
known as Le Guidon. It treats mainly of Marine Insurance. It ais) remains, however, that Spain, under Islam reached economic and cultural 
Life Insurance, observing that while it was practised in other nati. eights unattained ‘before, and its capital vied with Constantinople and 
prohibited to insure the lives of persons in France. The first serious 1 Baghdad as a world centre of grandeur, affluence and enlightenment. Arab 
for Life Insurance was made in 1787. From Le Guidon, it appear: | writers styled Cordova the “bride of all Andalus” and an Anglo-Saxon nun 
1500, the practice of Marine Insurance was general in France, Spo. called it the “Tewel of the world”. (24) 
’ Flanders and England. It is also probable that insurance was practiscc i: WAP : 
earlier period at Marseilles, and the other cites of the South of France. |- 


France had experience of marine insurance in the fifteenth centur 
contracts of Marine Insurance first appeared in the fifteenth century «| 
Rochelle and Marseilles. (22) Literature on martime codes, sea law, 


The Mastipenes great progress in all sciences and all fields of knowldge from ~ 
which the Europeans benefitted enormously. “Their reservoir of knowledge 
had many outlets, and much of what they passed on was enriched by their 
original contributions. The Bidpai fables, lost in Persian, survived in their 
Arabic tendition to become a source of new versions in no less than forty 
languages from Iceland to Malaysia. Al-Khwarizam’s tables (Zi/), revised in 
also suggests that marine insurance was probably practised by the marciiun | Muslim Spain, were translated into Latin in Toledo and served as the model 
Marseilles and of other cities of the South of France at a still earlier pero’. for later astronomical tables in the West as well as in the East. From the pen of 
so, then those people must have learned it from the Muslims who rule‘! Ibn Masawayh we have a medical treatise on fevers which was translated into 
part of the European contnent right up to the fifteenth century. \. Hebrew and Latin.” 

insurance spread to the other nations of Europe either from the Pen: 


This record of insurance practices is strong evidence that marine insulw 
not exist in the European countries before the thirteenth century. It also sii 
that the practice of marine insurance first began in Italy and Spain, anc! 
spread to other European Nations, including France, England and Gera 
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20. Grossmann Marcel, Insurance Markets of the World, Zurich, 1964.» |- “But the greatest scientific mind of the age (810-832) was Al-Khawarizmi. 


21. Grossmann, p. 169 Bisides his astronnomical activity, including membership in the team of 
22. Grossmann, p. 52 Banu-Shakir, he composed the oldest work on arithmetic and wrote 
23. Walford, Cornelius, The Encyclopaedia of Insurance, VO\. |\ — | a 
1876-pp. 290- 309 


24. Hitti, Ohilip K.;Malers pf Arab History, London, 1969 - 69-71. 


‘* Hisab al-Jabr-wal-muqabalah ~ (calculations of intergration and equa, 


the first book on Algebra. Translated into Latin in twelfth century Toledy , 
work was used for four centuries as a textbook in European univer 


Together with Al-Khwarizimi’s astronomical works, it was responsib|:. 


introducing into Europe, the Arabic numerals called ‘ algorism ’ 


Baghdad took its place as the scientific capital of the world, paralle! 


as its philosophic, Rome as its judicial and Jerusalem as its ious c capital 


. Pr 4 
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author. Thanks to the intellectual productivity of this and other Arab schol, 


Arab translators and researchers mediated oriental learning and Cy 
philosophy to the West . The Spanish Muslim, Ibn Rushd (Averroes, |! 26-4 
was the last link in the chain that dragged Aristotle through the back coor; 


the continent of his birth(25) 


The Muslim scholars studied the old knowledge of the Greeks anc} 
techniques of the Romans, adopted the useful ones and enriched tien « 


their own new divine knowledge and personal skills and passed ther 


next generation. This is how every new generation benefits ‘rom 


achievements of its predecessors, makes its own contribution and passes or 


enriched heritage to future generations. The Muslims were no exception | 


general rule. What is surprising is the attitude of many of the Western scicz 


~_ 


and writers, who deliberately confuse the clear evidence of /istor 2 


completely ignore the part played by the Muslims in the developmen 


modern knowledge and sciences from the end of the seventh century ‘0 


end of the fourteenth century, and try to trace the link to the Romans anct 


Greeks in every branch of knowledge, including marine insurance. 


Trenerry is fully aware of this historical process of learning by every succes 


generation from its predecessor, when he mentions the Babylonians 2 


acquired from the Babylonians a knowledge of the contract of bott 


practised by them, should have submitted it to the Greeks, but in x) alter 


form. As the Babylonian trade was a land traffic, their contract pro. 


losses by land journeys only. For a similar reason it is to be assumed | 


, 
iw - 


phoenicians: The phoenicians themselves had for many centuries, been |eam 
business habits from the Babylonians, with whom they had the ¢ 
commercial relations; the Babylonians being the great land traders and car’ 
It becomes, therefore, almost a certainty that the phoenicians, when 1 


phoenician contract would have applied to marine risks alone, whence it would 
follow that the Greek contract derived from the phoenicians would, at any 
rate, have started by being adapted to marine risks. This was the case, not only 
at the start, but all through the history of the contract as confined to Greece, 
which tends to support the theory that the Greeks were indebted to the 
phoenicians for the introducton to them of the Babylonian contract.” (26) 


“ The Roman in their turn appear to have been indebted to the Greeks for a 
knowledge of this contract, either in the seventh century or later, when the 
Roman Commission on law went to Athens in the fifth century B.C. As shown 
by professor Mommsen, the language and writing of Latium indicate that the 
early Latin commerce was confined almost exclusively to the inhabitants of 
the Greek colonies of Cumae and Sicily. This introduction probably took place 
in or about the seventh century B.C. ” (27) 


But Trenerry refuses to give any weight to the suggestion that the Muslims 
could have acquired the knowledge of the contract of bottomry, improved it 
and passed it on to the European nations during their close contact with them 
in Spain and Southern Italy. The Muslims were sole rulers of land and sea in 
the East and West during the Middle Ages. Their ships, carrying men and cargo, 
sailed far and wide in the Eastern and the Western Seas without hindrance. 

They formed many companies and associations in the form of Shirkat Ainan 
(unlimited partnership) and Mudarbah (limited partnership) and even traded 
through agencies from the various trading centres established all over th 
Muslim Empire. The contracts of partnership or Agency were commo 
practised by them as early as the eight century. These contracts were ver 
comprehensive and contained every detail of the terms and conditions of th 
business. This is confirmed by the fact that the British partnership Act of 189 
contains many of the conditions and terms of the Muslim contract of 
partnership described in Hedaya written around the eight century and 
translated in English by Charles Hamilton in 1870. 


Despite his prejudice against the Muslims, even Trenerry could not avoid 
mentioning Muslim contributions to the contract of bottomry, though in a 


26. Trenerry, op.cit.,8. 
27. Trenerry, op.cit.,11. 
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SRDS Ghana merrell nts oct ate 
originated before 2250 B.C by the Babylonians, who Ave ¥ mm) without involving the ¢ sleme ent | of interest Semee oe uainess while all:the 

tradi ' mil th ra the ' MG % oy "a “others, includ ding the | Baby lonians, Greeks and Romans, also practised it but 

AINE CUSLOM)SUTIUAS to that Known, as the Commenda of Islam ° and yi.) interest orme od an imp dortan t part of their contract. 
can be described as follows: i 
vm 

It is an historia | fact tha t th eyualins excelled above the rest of the world in 
the fiel¢ of Soret Ces trac ea and industry, and dominated the oceans of the 
East and West, eeu in a t the | Mediterranean sea, from the beginning of the 
eighth century to the end of t! 1e fourteenth century. In the words of Philip K. 
— Hitti, “ Dr uring @ a the fir rst part of the Middle ages, no other people made as 


“ A capitalist, manufacturer, etc, having money, manufacturing produc! 
on which he wished to make a profit by putting them into circulatio: 
into business relations with hawker or Trader, to whom he advance 
manufactured goods, etc. (if: money, it was on the understanding thai 

be used to buy wares) on condition that he took the wares to other anc 


stand - importa nt a contribution ito, > hus jan progress as did the Arabs, if we take this 
markets with a view to trading with them to the best advantage. A list ha term t o mean all those whose mothertongue was Arabic and not merely those 
been drawn up setting out the quantities and values of all the money. iewellen) Jivir g int the Ar Sanu Per ii gila\ . For centuries, Arabic was the language of 


manufactured goods, or raw produce advanced to the trader, and appror) jgam ning, ¢ 
| was sealed by both parties and handed to the lender as receipt. T) 
| given by the trader for what was in some cases, a loan and not a | 


ture and intel lectua progress for the whole of the civilised world, 
with 1 he ex xcep on of the i “East. . From the ninth to the twelfth century 
there were more philoso »phical, nedical, historical, religious, astronomical and 
arrangement, in others a loan with certain contingent profitsharing, we geographical works written in A rabic than in any other human tongue.” (29) 
his stock, and ultimately, himself, family and property in town, country ‘af ‘a i 

road or stock.” (28) © Rt ae , ei 


_ TG 


Arab ships travelled to pt ae Eas tas fa as China, East Indies and the Philipines in 
oti | | -acific and to the Is pancsin ' the middle of the Atlanties Ocean in the West. 
) The main points of similarity between this contract of loan of mone\,. According to Emnest-Renan, “ Their passion for travel is one of the most 
' goods, etc., for trading purposes and that of bottomry, are as follows : ie ing traits of th r character, and one of those which have helped them 
4 (i) “ The contract was for a true loan in many cases; in others it provicec ‘ui lar - ont the history of civilisation. Up to the time of 1e 
sharing of profits over a certain minimum, but was never {01 » ol impe 1 Spanish and | Portuguese navigation, in the fifteenth and 
partnership. ixteenth cent Ye no peop ple had contributed as much as the Arabs | : 
| | s concepti me the universe and to giving him an exact idea 0 

(ii) The merchandise or money lent was wholly or partially under the cus: lich a4 live 


is the pre-requisite of all real : rog sress.”’(30 


i “a 


of, and used by, the Trader, not retained by the capitalist or merchant | si 


(iii) The Trader was wholly freed from liability as to the debt on the happen Bie t am. praia Ir with Hie contract of partnership, its basic pri a ciph 
of a contingency provided for in the contrac. (28) | th all its bus: Baus c complications and had practised it since ne e1g 


y were also | ully aware of the contract of insurance a andthe 
insured s hips ; as well as ca 30 on the principle of mutuality during al these 
Thus, in all essentials, the concept of the contract of loans on bottony W i Their main ‘adn Z centres were spread all over the Indian and Paci ic 


Hin... 
present, mutatis mutandis, in the laws governing the loans for trading purpo — — 


under the Commenda of Islam as well as the Babylonians. The only (i/(e ua 


MMMM ES 20 iS lll 1950. 
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"re ‘cis d'Histoi eater Arabes (Short History of the Arabs) Payot, Paris 
| Py 
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28. Trenerry, op.cit.,pp.5—46 and 56—59. 30. Se‘dillot, L.A. qu ae by Haidar Bammate, op.cit.,pp.45—46. 
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| Oceans in the East and Sicily, Cordova and Seville, in Spain and other toy. | 


North Africa around the Mediterranean Sea in the West. Their trade x 4} Blinded by racial/and religious prejudice, the writer does not admit the truth of 


without interference, in ships in all directions, carrying all kind of poo’ ,) BOW B® Renaissance came about in Europe and brought knowledge to the 
i were fully insured. All their insurance business was conducted on the bs, West through its contact with the Muslims of Spain and Turkey. The writer 
i mutuality and there was no element of interest or usury. The victims of ty Se cats by. calling it as” an obvious 


| peril were paid out of the funds collected from the members of the \ 


discontinuity between the ‘ collegia ’ of Roman Empire and the latter-day 
Trading Societies. 


Anglo-Saxon guilds. * The European writers generally call this period * The 
Dark Ages’ . 


. 
— _— 


—_. —— 


Even before the Ministry of Muhammad (P.B.U.H.), the Makkan mei 


Crants} e te . . 7 
Stree yee | “*\ Clayton first assumes the origin of marine insurance in Rome and then 
formed a Fund on this basis to help the victims or survivors of natural hay 


Acct eRe oi Gyria Iraq and other count concludes “ that as there is no persuasive evidence to the contrary, the 

rf za Ber F aus anes x tt y 4(P 2 U 7 7 a ae _ Romans must be condidered the originator of the marine insurance.” (32) Even 

sa anes s : wanda a “a - ui P aaa i though there is strong historical evidence that the Muslim ships sailed in the 
: Digs eS ok hla : f F <i ~~) international waters in the East and the West for over 800 years and enriched 

ges Ae ele, : ee a a _| the human culture and civilisation through their contribution to the various 
und, decided to p , including the valy 


. — "sciences and arts, including marine navigation and marine insurance, he does 
ht camels and horses destroyed, to the survivors and the families « “not consider this ‘ persuasive enough ’ to break through the barriers of his 
tt perished in the disaster out of the common fund. Muhammac, wh 


al racial religious prejudice against the non-white Muslims and to make him admit 
trading with the capital of Khadijah, had also contributed to that Func "the truth of history. 
his profits. 


-" 


| | _ The fact is that the Muslims had developed marine techniques long before the 
Although there is no record of any marine insurance in the West pnort, fourteenth century. They had used the compass, unknown to the Weste 


fourteenth century, Arab ships, fully insured, voyaged uninterruptec ‘10m! World, centuries before this period. ““ The Arabs invented the mariner’ 
East to the West. Western writers have tried to find a link, first between compass, and voyaged to all parts of the world in quest of knowledge or 1 
rudimentary from the Greek bruial societies and the Anglo-Saxon Cuil: pursuit of commerce. They established colonies, far to the South in the India 
then between the Roman burial society and the modern insurance. “| Archipelago, on the coast of India, and on the Malayan Peninsula. Even Chin 

new developments, ” saya Clayton, “ centred on the guilds, those type opened her barred gates to Muslim colonists and mercenaries. They discovered 
medieval institutions about which so much has been written but about Ww the Azores, and, it is even surmised, penetrated as far as America. Within th 

so little has been said. This is hardly surprising since the origin of tle :uit’ confines of the ancient continents they gave an unprecedented and almost 


particular, is peculiarly difficult to trace. Yet, despite the controversy,’ unparalleled impulse in every direction to human industry.” (33) 
thing is certain,... that although there is an abvious discontinuity between! 
collegia of the Roman Empire and the latter-day Anglo-Seson guilds! 


although there were obvious differences in their functions, in one fundan’ The Italians, being neighbours, were the closest to these developments and 
respect they were identical, i.e., in their very raison d‘etre, for both owed! 


were, therefore, very likely to have adopted the technical and commercial 
existence to the natural manifestation of the associative spirit inher: Skills, including marine insurance, of the Muslims. Clayton admits that the 
mankind.” (31) earliest trace of marine insurance in Italy goes back only to the fourteenth 
32. Clayton,op.cit.,pp.23—24. 

33. Ameer Ali, op.cit.,pp.391—92. 
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31. Clayton, op,cit.,p.20. 


P otherwise for the Italian administration had enjoyed political contin 
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century. ~The first trace of marine insurance in Italy dates back from, \} 
early fourteenth century. Pagalotti, for instance, in treatise dated 1359 ,.:| 
to the insurance contract asa “‘rischio de mere e di genti’’, while in ay aa 
work he says that Florentine bills in England contained one or othe; 
phrases “ rendu sauf en terre’ or “en aventure de mer et des gens” 
excess charge made when the first phrase was substituted for {| 
represented in effect a premium for insurance.’’(34) 


And, as the Europeans, including the Italians and the Spanish, did not possess 
the knowledge of marine insurance before the fourteenth century, it is quite 


“\ Jogical to examine and analyse the channels through which they acquired this 
_,_ knowledge and then spread it to the rest of Europe. It seems more probable 
~~ that those countries which came into contact first with the Muslims during that 

period, acquired the knowledge of marine insurance, marine science and other 


techniques before the rest of the Western World. The first contact of the 


_ Europeans with the scientific achievements of the Muslims came through 


iS ji] 


Again, he asserts that, “there seems little doubt that as soon as 
became a practice on northern Italy and Bruges, it also became a practi, 
Spain, so close were the trade connections between Barcelona, ls: , 
Florence. It would be superfluous at this point to draw attention, therelory 
early Spanish policies. Suffice it to say that Spain deserves special meniy 
rather because Barcelona was the first city to attempt to regulate the pr 
of marine insurance by ordinance.” (35) 


_ | Spain. The Muslims (moors) ruled Spain for about 800 years (from the early 
~~) eighth to the fifteenth century) and greatly enriched the culture and scientific 


heritage of Spain. 


When the Muslims finally left Spain at the end of the fifteenth century, the 
Spaniards found themselves greatly enriched by the scientific and technical 
heritage left by their rulers far ahead of other European nations. Spanish and 


_ Portuguese navigators began their ventures around the world about this time 


Here he has mentioned Italy and Spain with regard to the insurance | act 
First, we take Italy: if the Romans were the originators of insurance, then 
Italians should have been practising it since the earliest century of the Chrsty 
' era,as they inherited it from their forefathers. There is no logical basis to ty 
without any foreign, military or political intervention. But the evidences 
history does not support such a suggestion that the Italians ever practs! 
marine insurance before the fourteenth century, and the critic full) aorees Wi 
it.” (36) | 


The fact is that the Italians, Spanish and other European nations lait 
knowledge of marine insurance before the Middle Ages. These natiog 
especially the Spanish and the Italian from their close contacts with! 
Muslims, should have known the contracts of insurance and marine insurat 
but the Vatican supremacy in Europe during that period could nol iN 
tolerated acquistion of knowledge of any kind from the heathens (Musi 
were called by that name by the Christians), and must have destroyed ev’ 
trace of it as is confirmed by historical evidence. : 
34. Clayton, op. cit., p. 24. 

35. Clayton, op. cit., p. 28. 

36. Clayton, op. cit., p. 23-4. 


_ Marine navigational techniques partly through the Italians and Spanish, and 


and began to establish their colonies in South America, West Africa and India. 
Columbus had some hint of the existence of the American continent from a 
Muslim geographer of that time. 


Then the Dutch traders and navigators began their ventures to the East and 


_ landed in India and the East Indies. Shortly afterwards, the English and the 


French began their sea ventures to the East and the West and gradually 
superceded the others in many regions. 


f 


It seems most probably that the Europeans learned new marine science and 


partly through their direct contact with the Muslims of Spain and the Turks 
during the long religious wars, called the Crusades. Among other things, they 
also learned and adopted marine insurance from the Muslims. Our opinion is 
supported by the fact that marine insurance was never practised in any 
European country before the thirteenth or fourteenth century , while it was an 
ordinary and common practice among the traders throughout the Muslim 
World. The Muslims had known the basic principles of the Law of contract, 


_ including marine insurance,with all its business and financial complications and 
had practised it since the eighth century. The Europeans came into close 


contact with the Muslims from three different dirctions; firstly, through Spain 
where Muslims ruled for about 800 years; secondly, through Italy, as the 
Muslims controlled the Mediterranean Sea and all its Islands , including, Sicily, 
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Malta, Cyprus, Crete, not to speak of Southern part of Italy; and lastly 4, 3 
the Crusades, they became acquainted with the scientific discoveri 
the way of life of the Muslim Turks. 


The European became fully conscious of the achievements of the Mug 

the field of science and art during these conracts and saw its practical yg) 

in the advancement of their culture, civilisation and living. And gradual}, 

were fully convinced of the usefulness of sciences and art in life «| HISTORY OF BRITISH INSURANCE 

Christian churches of Rome had condemned as ‘magic’ and ‘sorcery ! 

calsation ofthe pest potential of knowledge in ts 20" i fan fae a Bitaln originated from the idea of family 

known as ‘Renaissance’ which paved the way for modern Europe. y it occured in the Low Countries and in Germany. With the break up of the 
| family idea, its economic functions grew weaker, so the guild was organised to 

fill this widely-felt need. “* This was, in essence, the need for social security ~ 

and as Walford remarks, “they seem (i.e., the guilds) on the whole to have 

been Friendly Associations made for mutual aid and contribution to the 

pecuniary exigencies which were perpetually arising from burial, legal 

enactions, penal mu/cts, and other payments and compnensations.”’ 


It is argued that most of the records of marine insurance were written in|, 
which, according to them, is a clear evidence that marine insurance 0 
in Italy. In fact, many of the records were kept in Latin beca 
language of Christendom, and it was regarded as heresy to disobe 
command of the Roman Catholic Church. Gradually, it became 
especially among the rich and aristocratic, to learn and speak cla 

is not surprising, therefore, to find insurance records in the Admiralty 
written in Latin. In no way does it prove that marine insurance 


“Yet this was not their only function. The first guilds of which we have any 
Italy or spread to the other European nations only through Italy. . 


record, were the eighth century guilds of Flanders. which had as their obiect 
the mutual insurance of their members against all risks, including loss of 
property through robbery. The first English guilds of which we have any 
knowledge, the guilds of Cinhts, offered mutual aid for recovering stolen cattle 
and this was, as Walford remarked, “very much in the nature of an Insurance 
Association, yet proper burial of dead, with its concomitant panoply of pomp 
and splendour, formed the cornerstone of these and later guilds and 


fraternities, as can be seen from the ordinances of the fraternities of 
Cambridge, Abbotsbury and Exeter. 


“This principle of mutual insurance carried forward and became, likewise, an — 
integral feature of both merchant and craft guilds. It even survived the 


destruction of the guilds and came to reside in the “box clubs” and Friendly 
| Societies of the seventeenth and eighteenth centuries.” (1) 


| According to E.A. Woods, “in the Middle Ages the craftsmen’s guilds took 
+ ' care of the dependants and provided for the burial of their members; and when 
| | the guilds gradually passed out of existence or were abolished by sovereign 
| 1 ; 


command, other agencies sprang into existence which substantially filled some 
| 


_ of the essential funtions of the former guilds. One of these was proper burial 
' 


nw  — 
| |. Clayton G. British Insurance — London 1971 - pp. 20 -21. 
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of the dead.” (2) 


And in the words of another writer, “These organisations, some 
under social insurance, differ both from insurance operated by | 
origin, they are mutual aid societies established by the poor cl: 
against sickness and misfortunes. An early mention of friendly societj: 
be found in Defoe’s Essys on Projects in the chapter so named. He cq), 
‘another branch of insurance which is by contribution. Much late 
friendly societies had become established institutions, their aim is de 
pretty well in the title of a book by Sir F.M. Eden, published ; 
Observations on Friendly Societies, for the Maintenance of industy 
during sickness, infirmity, old age and other exigencies.” (3) 


It is difficult to determine the earliest marine insurance contracts in | 


but probably insurance was practised in this country later than in Spy 


Belgium. Records of insurance were made in the sixteenth century, | 
Lombards, a non-English merchant firm, organised insurance lon; 
We hear of English contracts of insurance after the proclamation 
Elizbethan Act of 1601 in respect of insurance. And the earliest known 
contract dates back to February 1613. Harold E. Rayners say 


earliest marine policy relating to this country is dated 20, September, |: 
short document of fourteen lines relating to a marine insurance irom (ai) 


london.” (4) 


However, the records of the Court of Admiralty have shown policies i 
back to 1524 and 1547. (5) “A very clear picture of the state o! m 
insurance in London in sixteenth century can be built up from Adm 


(6) But marine insurance in the sixteenth century is characterised! 
complete absence of corporate character. There was no body 0! 
specialising solely in insurance underwriting and occupying the same pret 
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2. The sociology of Life Assurance— 1928—p.99. 


3. Gosden, op. cit.,p. 4—5. Defoe, D., Essays on Projects, p. 163. quoted 


Osden, P.H.J.H., Friendly Societies in England 1815—75 

4. Dover Victor. A Handbook to Marine Insurance, London, |970._ | 
5. A History of British Insurance, 1948—p. 10. 
6. Clayton, op. cit., p.29 


| 


- 


as was later to be the case of Lloyds, for insurance.”(7) 


“ Defoe was quick to recognise this fundamental weakness, * for I believe 
anyone will grant me this; it is not the smallness of the premiums (that) ruins 
the insurer but it is the smallness of the quantity he insures. ” (8) In other 
words, the underwriters of the time were carrying on business with insufficient 
capital; their operations were casual and often extremely speculative. The 
business called for organisation on a large scale, for adequate information and 
for greater technical precision in the estimation of risks and the fixing of 
premiums, so that both insurer and insured might be more fully protected.” (9) 
In fact, British insurance was organised on a more uniform basis after the 
enactment of the 1601 Act concerning marine insurance. This Act established a 
Court to hear cases arising from insurance policies. 


There was no fire insurance before the Great Fire of London in 1666; it was 
introduced after the tragedy in the last quarter of the seventeenth century. The 
City of London established a fire insurance company about November 168] 
and at the same time, a private ‘ insurance office for houses ’ was established in 
London. (10) Gradually, the scope of fire insurance was extended to cover 
factories, Warehouses and mills and also spread to other cities outside London. 
Thus, “ by adapting old classifications to meet new needs, by varying 
premiums according to the degree of risk within any given classification, and 
by manipulating the upper insurance limit, the scope of fire insurance was 
adapted to meet the needs of an ever-changing society.” (11) 


The Lloyds * Coffee-house had become an important underwriting centre fo 
the shipping business by the middle of the eighteenth century. (12) By 177 
the foundation of the modern Llyods ” was laid when the Committee « 
Llyods ° was set up to manage affairs of the company. The number of its 79 0 
its original subscribers had risen tol 70 by1774.The reason for its success lay j 


7, Clayton, op. cit., p.30. 

8. Clayton, op. cit.,p.31. 

9.Essays, op. cit., 163—quoted by Clayton, op. cit., p.31—32. 
10. Clayton, op. cit., p.36—37. 

11. Clayton, op. cit.,p.46. 

12. Clayton, op. cit., p.57. 
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its superior efficiency. ~ Apart from its efficient of shipping intellige 

by itself would have been sufficient to guarantee its pre-eminence. ji 
to record ships lost or safely arrived. This gave Llyods’ a clear advar 

it continued to build upon in the years to come.”’(13) 


However , “ during the latter part of the 1760s, a wave of speculati\ 


House. The object of the ‘ precious habit ° 
great men. A passage from John Francis ’ Annals of Life Assurance | 


to remind us of the practice. ‘Policies ’, 


he says, 


" were opened 01 


» Par 


forced a rer of marine underwriters to break away from Llyods 
of gambling was the live 
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public men with a recklessness at once emacefal and injurious to the: 
of the country... There was absolutely nothing on which a policy could 
opened that was not employed as the opportunity of gambling.” 


f “ The danger inherent in these speculative ventures sprang from the adseno, 
|. what is known as “ insurable interest ” (14). Thus, the whole huston, 
| insurance up to the last quarter of the eighteenth century, was an unhap 
story of gambling or wagering and exploitation by the insurance compan 
The Insurance Act of 1774 was passed to stamp out wagering from the fiel 
insurance but, unfortunately, it failed to achieve any tangible results. (! 


The main provisions of the Insurance Act of 1774 are set out in tiie 
four sections: (15) 


Lollowny 
- No Insurance to be made on lives, etc., by persons having no interest tl 

‘“ That no insurance shall be made by any person or persons, bodies political 
corporate, on the life or lives of any person or persons, or any other events 
events whatsoever, wherein the person or persons for whose use, benelit, ort 
whose account such policy or policies shall be made, shall have no interest, 
by way of gaming or wagering; and that every assurance made contrary tol 


true intent and meaning hereof shall be null and void to all inte 
purposes whatsoever.” 


al 
wilt = 


13. Clayton, op. cit., p.72. 
14. Clayton, op. cit., p.72. 
15. Clayton, cop. cit., p.72—73. Ivamy, op. cit.p.551; 


and Holder. t 
Houseman’s Law of Life Assurance, London, 1966, p.16. 


3. No policies on lives without inserting the name of persons interested, etc 
« That it shall not be lawful to make any policy or policies on the life or lives 
of any person, persons or other event or events, without inserting in such 
policy or policies the persons name or names interested therein, or for whose 
use, benefit, or on whose account such policy is so made or underwrote.”’ 


3. How much may be recovered where the insured hath interest in lives. “* That 
in all cases where the insured hath interest in such life or lives, event or events, 
no greater sum shall be recovered or received from the insurer or insurers than 


the amount of value of the interest of the insured in such life or lives or other 
event or events.” 


4. Not to extend to insurance on ships, goods, etc. “ Provided, always, that 
nothing herein contained shall extend or be construed to extend to insurances 
bona fide made by any person or persons on ships, goods, or merchandises, but 
every such insurance shall be as valid and effectual in the law as if this Act had 
not been made.” 


Life insurance, in its earlier stages, was linked with the growth of marine trade, 
because the marine risk insurers very often agreed to insure also the lives of the 
captain and his crew But these life policies were of very short duration for this 
insurance terminated with the completion of the voyage. “ However, towards 
the end of the seventeenth century, attention was drawn to possibility of 


establishing funds which would undertake to pay annuities with benefit of 
survivorship.” (16) 


Another attamp was made to establish a society for Assurance of Widows and 
Orphans in 1699, “ this was a scheme of mutual benefaction involving 2,00 
subscribers whereby on the death of any one of them, the survivors paid five 
shillings each, so that the widows might receive £500... It was a short step to 
the mutual society in which premiums contributed by its members would be 
shared amongst the descendants of those who died, the total sum available 
cepeat pa the actual number of deaths per annum.” (17) But all such 


16. Clayton, op. cit., p.64. 
17, Clayton, op. cit., p.64—65. 


43 
societies established in the last decade of the seventeenth centun 
decade of the eighteenth century “ were extremely rudimentary ¢,., “) After this business expanded and, as before, along with genuine companies, 
lacked a firm scientific foundation.” (18) “many fraudulent companies came into existence and increased their business as 
well. “ Once again, insurance promotion featured heavily in the speculations. 
In terms of nominal capital, fire and life insurance constituted the largest single 
There were quite a few attempts made by individuals to launch life ;, | class of speculative enterprise, whilst, in terms of capital actually paid up, they 
societies during the eighteenth century, especially between 1718 anc am constituted the second largest class. Needless to say, a great number of 
because of the lack of knowledge of mathematics of probability a; | | companies floated during this period of speculation, were utterly fraudulent 
contingencies progress was slow. In fact, scientific life insurance in th; = and soon collapsed, as exposed by the Select Committee of Tea 1. However, 
was only a family affair. (19) “| inspite of set-backs, insurance rapidly grew, so much so that by 1850, British 
pre-eminence in the now virtually important sphere of insurance had become 
an established fact. No less than 236 insurance companies had been promoted 
of which by far, the greatest number, 157, transacted life assurance, 64 


companies were underwriting fire insurance and 46 dealt in marine (insurance) 
business.” (25) 


Period 1800-1850: Marine insurance developed rapidly during this py, 
owing to the growing needs of the merchant community for protection a», 
the risk of loss through storms, fire, war, etc., and the demand was ref] 
the establishment of Lloyds’. (20) This was equally true of fire insu: 
But life insurance developed later than either marine insura 
insurance, mainly because of the lack of a scientific basis before | 706! 
1806, the number of subscribers to Lloyds’ had increased to 1.5! 


offered better security to the insured than could be given }by 
chartered company. (23) 


The most important act of this period in relation to insurance was the Gaming 
Act of 1845. The object of this act was to stop all insurance contracts which in 


substance were wagering, and this is shown by its main provisions on this 
subject. 


(*)1 


“ That all contracts or agreements, whether by parole or in writing, by way 0 
Gaming or Wagering, shall be null and void; and that no suit shall be brought 
or maintained in any court of Law or Equity for recovering any sum of mone 
or valuable thing alleged to be won upon any Wager, or which shall have been 
deposited in the Hand of any person to abide the Event on which the Wager 
shall have been made: Provided always, that this enactment shall not be 
deemed to apply to any Subscription or Contribution, or Agreement to ~ 
subscribe or contribute, for or toward any plate, prize, or sum of Money to be 


Awarded to the Winner or Winners of any lawful Game, Sport, Pass-time, or 
Exercise.” (26) 


' Successive acts were passed in 1824 and 1825 to help the insurance busine 

but still it was not recognised in the eyes of the law. (24). This deficiency 
to some extent rectified by the Chartered Companies Act of 1837. But” tw 
now all was not well because unregulated and often fraudulent compan 
requiring no returns of their purposes, deed of settlement, shareholders 
capital, could continue to conduct business.” (24) The Act ior it 
Registration, Incorporation, and Regulation of Joint-Stock Companies !i# 
rectified this deficiency. (24) 
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18. Clayton, op. cit., p.65. 
19. Clayton, op. cit., pp.65—75. 


20. Clayton, op. cit., p.79. , Period 1850-1914: another class of insurance, known as accident insurance, 


21. Clayton, op. cit., p.81. came into being in this period and made great progress. The enactment of the 


22. Clayton, op. cit., p.81. 
23. Clayton, op. cit., p.81. 


. 25. Clayton, op. cit., pp.104—110. 
24. Cl , 
ayton, op. cit., p.99. 26. Clayton, op. cit., p.117. 


or whole of the cost of the enquiry. In 1890, the provisions of the 188) A 
were extended to any explosion occurring aboard a British ship and in 19) 
official control and supervision was intensified by the Factory and Worksy 
‘Act. This led to an enormous increase in business for engineering insuran 
companies. (27) 


be reported to the Board of Trade and the guilty party was ordered to pay, 


The real forerunner of motor insurance was the Law of Accident insuray 
Societies passed in 1901. (28) Therefore, the growth of motor insurance wy 
very rapid. Another notable feature of this period was the rapid nw pf 
individual life insurance. Although it was very successful, “ considera 
number of societies and companies tried their hands at the business and laily, 
was not uncommon. Thus there developed a growing feeling that the whi 
business of industrial life assurance was a thinly disguised swindle organised, 
the high rate of lapse and the high expense ratio. As a result, the Annuities Ag§ 
of 1865 was passed which enpowered the Postmaster-General to conduct lh 
assurance business. Again, the Annuities Act of 1882 was passed to impio, 
upon the previous act, but it made only minor changes in the administration 
the scheme and did not tackle with the basic defficiencies.(30) 


State intervention did little in the way of improvement but 


legislative measures and public enquiries kept the problem alive. / 
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corporations. Its main provisions were: 


with the Accountant-General of the Court of Chancery, refundable when! 
life assurance fund reached £40,000. 


business and all receipts emanating from this class of business had to! 
assigned to a distinct “ life assurance fund.” 

27. Clayton, op. cit., p.1118. 

28. Clayton, op. cit., p.120. 

29. Clayton, op. cit., p.123. 

30. Clayton, op. cit., p.124. 


Life Assurance Companies Act of 1870 was passed to regulate insuran 


1. “ Every company established in the U.K. had to deposit a sum of £20,U} 


2. Every company had to keep a separate account for the life and annul 


3, Specialist life offices had to furnish revenue account and balance sheets in a 


prescribed form and composite companies, revenue account for life, fire, marine 
and other classes of business, if any. 


4. A company was obliged to submit its financial condition to investigation by 
an actuary, once every five years if established after the Act, and at least once 
every ten years if established earlier. An abstract of the actuary’s report, 
containing details of date of valuation, proportion of primium reserved for 


future expenses etc., was to be deposited, along with the other information 
enumerated above, at the Board of Trade.”(31) 


Criticism of the insurance companies continued and led to the enactment of 
Friendly Societies Act of 1875. “This act provided facilities for the formation of 
friendly societies and laid down rules for their conduct. The basic intention was 
to protect the members from management abuses, whether in the form of 
provident handling of funds or unfair conduct towards individuals. For the first 
time this Act recognised individual assurance as a separate entity. It also 
prohibited new societies from accepting members under the age of 16 years. It 
also enacted that no forfeiture should be incurred through defaulting on 
payment of contributions until written notice of liability to forfeiture had been 
delivered to the defaulter, giving a policy holder at least 14 days to clear any 
arrears. It also forbade companies to transfer the policies from one office to 
another without the policy-holder’s written consent. This was to protect policy- 


holders from possible loss of benefit through transfer from one office to 
another.”(32). 


Though the Act provided the legal framework for the conduct of individual 
insurance, it failed to solve the problem which beset the industry.The question 
of lapses remained unaswered. The workers were still poor and, as a result, a 


became an object of public ‘censure’ in the latter part of the nineteenth 
century (33) 
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31.Clayton, op. cit., p. 125 


32.Clayton, op. cit., p.126 33.Clayton, op. cit., p. 127—129 
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Further criticism centered on the new companies’ effort to evade the | 
payments of a deposit of £20,000 under the 1870 Act with the Beall 
Trade. In addition, the fraudulent persons acquired control o| ia 
insurance companies whose registrations were never cancelled, and en, 
bia business as “old companies’, thereby avoiding a deposit. There was suffice 
| evidence to suggest that lapses were too common and management co, a 
high and the authorities had insufficient powers to enforce the law. (33) 


| The Employers Liabilities Act of 1880 imposed a liability on employers, 

: accidents to their employees. Its main weakness was that it applied to very {, 
| types of individual accidents. (33)However, Workmen’s Compensation Acty, 
passed in 1897. It applied to more hazardous occupations only but it enaby} 
workmen to receive compensation for occupational accidents fr 
employers without proof of negligence. (33) 


an 1 
AN ly ; 


Wri The Workmen’s Compensation Act of 1900 extended the scope ol the Act 
HiT cover agricultural workers and the Act of 1906 provided cover for all kind¢ 
workmen. (34) The Marine Insurance Act of 1906 had the follow 
provisions with regard to insurable interests and wagering: (35) 


roy me 
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(Be 
void. 

2. A contract of marine insurance is deemed to be a gaming or wagen 
contract: 


(a) Where the assured has not an insurable interest as defined by this Act,w 


(b) Where the policy is made “interest or no interest” or “without benefit? 
salvage to the insurer’, or subject to any other like term: Provided that, wher 


salvage to the insurer. 
who is interested in marine adventure. 


any legal or equitable relation to the adventure, or to any insurable property! 


arrival of insurable property, or may be prejudiced by its loss. by dam 


“Every contract of marine insurance by way of gaming or wagering if 


the contract is entered into with no expectation of acquiring such an interes. J 
there is no possibility of salvage, or a policy may be effected without benelita 
3. Subject to the provisions of this Act. every person has an insurable intent 


4. In particular, a person is interested in a marine adventure where he standsi} 


risk therein, in consequence of which he may benefit by the safety or dit} 


gpertt©, or by the detention thereof, or may incur liability in respect thereof. 


The assured must be interested in the subject-matter insured at the time 
; the loss though be he not interested when the insurance is effected. 
provided that where the subject-matter is insured “lost or not lost’’, the 
gssured May recover although he may not have acquired his interest until after 
he loss, unless at the time of effecting the contract of insurance the assured 
was aware Of the loss, and the insurer was not. 


6. Where the assured has not interest at the time of the loss, he cannot acquire 
interest by any act or election after he is aware of the loss. 


7, Adefeasible interest is insurable, as also is a contingent interest. 


8. In particular, where the buyer of goods has insured them, he has an 


_ insurable interest, not withstanding that he might, at this election have rejected 


the goods, or have treated them as at the seller’s risk, by reason of the latter’s 
delay in making delivery or otherwise. 


9, A partial interest of any nature is insurable. 


10. (a) The insurer, under a contract of marine insurance, has an insurable 
interest in his risk, and may re-insure in respect of it. 

(b) Unless the policy otherwise provided, the original assured has no right, 
or interest in respect of such re-insurance 


11. The lender of money on bottomry or respondentia has an insurable 
interest in respect of the loan. 


_ 12, The master or any member of the crew of a ship has an insurable interest 
in respect of his wage. 


13. In case of advance freight, the person advancing the freight has an 
insurable interest, in so far as such freight is not repayable in case of loss. 


14. The assured has an insurable interest in the charges of any insurance which 
he may effect. 

34. Clayton, op. cit., p.129 

35. Brown, R.H. Marine Insurance, vol. 1. London, 1968. pp. 192-194. 
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15. (a) Where the subject-matter ‘insured is mortgaged, the mortgagor j, 
insurable interest in the full value thereof, and the mortgagee has ay inh 


insurable interest in respect of any sum due or to become due 
mortgage. ; 


irstly, they must not be conducted for profit; secondly, they must be 
| ,ontrolled by a majority vote of sured members; and thirdly, they must not 
-'.. | pe societies which periodically divided their funds. (37) 


(b) <A mortgagee, consignee, or or other person having an interes nd 
subject-matter insured may insure on behalf and for the benefit ofy 
persons interested as well as for his own benefit. 
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(c) The owner of insurable property has an insurable interest in respecty 
full value thereof, not withst: anding that some third person may have aguy 
be liable, to indemnify him in case of loss. 


Another important feature of this period was the process of amalgamation and 
gpsorption of smaller offices into larger and more powerful groups of 
companies dealing in all classes of insurances. This was done partly to reduce 
the high cost of management, partly to maintain and improve market 
penetration by offering a side range of insurance services, and partly to secure 
greater efficiency and well-balanced business. This led to the remarkable 
expansion of British insurance in overseas markets during this period.(38) 


16. Where the assured assigns or o otherwise se parts with his interest in the ny 
matter, he does not thereby transfer to the assignee his rights unt: 
contract of insurance, unless there c an be an express or implied agreemen 
the assignee to that effect.” 


The Period 1914-45. During this period, the insurance industry had ap face 
the difficult times of the two World Wars and generally had to sani the > lo oad of 


underwriters in times of war. (39) ‘Andi in spite of set backs, insurance in Spesaduntcy 
made steady progress in these years as shown by the following tables. (40) 


The Marine Insurance Act of 1906 replaced all the previous Acts 0! ina 


of 1745. 1774 and 1788. But the provisions of this section co not dk() TABLET 

transmission of interest by operation of law. PREMIUM INCOMES (IN £ BILLIONS) 
In 1909, the Assurance Berenice . Act was passed to rectify the abuses m Year : aN 
could and did arise in insurance business as a result of the 1870 Act. Tl Fire Insurance Life Ass.(ordinary ) 


‘ * . . ‘ es Gnc lustri al 
brought within its scope life, fire, accident, employers © liability ancy (in ) 
investment insurance, etc. (36) 


avoided by inviting the co-operation of the industrial offices an: reques 


— we . 


——— 


1914 288 32.2 179 

1915 29.9 32.4 18.5 

At the end of 1911, efforts were made by the Liberal government for @ 1916 31.8 33.0 19.5 

participation by the state in the insurance industry. The National ns A 36.0 33.2 20.9 

Act of 1911 was a compromise under which direct state interventior ; HE 41.7 37.0 22.3 
e 


them to administer the satatory scheme . It laid down three condi 37. Clayt 
concerning the establishment of ‘appoved so societies. ; 3 8, Cayton ~ my py eg 142. 
39. Cayton, Op. cit., p.150. 


*- Cayton, op. cit. pp.152—156. 
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36. Clayton, op. cit., p.130 
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TABLE 2 ; 


Though the insurance industry, on the whole, made rapid progress, lapses and 
nders continued in life assurance at an increased rate as shown by the 


PREMIUM INCOM ED BRANCHES (IN £ BILLION, A 
E OF SELECTED BRANCHES (IN £ BILLION following tables: (42) 


Year Life Assurance Fire Personal Marine 
(Ordinary) Accident Insurance TABLE 4 
1918 37.0 41.7 22 INCOME FROM PREMIUMS AND SURRENDERS 
1928 72.7 59.0 3.9 - (IN £ BILLIONS) 
1937 76.8 48.3 4.5 1+.3 
1939 91.6 49.6 4.5 14.7 Year (Ordinary) (Industrial) (Ordinary) (Industrial) 
Life Premiums Premiums Surrenders Surrenders 
1936 98.0 53.6 8.3 4.5 
1937 99.7 55.7 8.1 4.5 
TABLE 3 1938 102.0 57.9 9.2 4.5 
1939 994 59.8 10.3 3.9 
RESERVE FUNDS (IN £ BILLIONS) 1940 96.4 62.1 9.9 23 
| 1941 95.5 63.5 6.8 13 
Year Fire RF. Life Assurance Life Assu: 1942 998 67.9 i 0.9 
Fund (Ordin.) Fund(Ind 1943 103.5 d2.1 49 0.9 
1944 109.6 7527 5.1 1.0 
1914 27.9 390.0 S8.7 1945 117.4 79.3 7.0 1 Pe), 
1915 29 ] 390.4 61.3 1946 134.5 83.5 11.6 3.0 
1917 326 396.3 64.4 1948 §=1729 97.1 13.6 5.4 
1918 36.1 411.0 74.0 


rere terre ee re ee ee ee mer. ‘ | 


These tables show the rates of growth of the insurance industry during t™@ Dgble 4 shows an overall increase in the premium incomes from life assurance, 
years. “Thus despite the fears and apprehensions generated by Wie wa ‘while Table 5 shows the growth of premium incomes from other types of 
insurance companies, by and large, emerged from it in a stronger ‘0% insurance during this period. 

position than when they had entered. And life premiums , it will bes 

continued to expand despite the depression and even during thc 


depression exceeded the post-war peak of 1928.”(41) 
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full 42. Clayton, op. cit., p.192 
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41. Clayton, op. cit., pp.153—156 
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TABLE 2 


| Though the insurance industry, on the whole, made rapid progress, lapses and 


surrenders continued in life assurance at an increased rate as shown by the 


PREMIUM INCOME OF SELECTED BRANCHES (IN £ BILLIons | 
following tables: (42) 


Year Life Assurance Fire Personal Marine | 
(Ordinary) Accident Insurance TABLE 4 
1918 37.0 41.7 2.2 INCOME FROM PREMIUMS AND SURRENDERS 
1928 72.7 $9.0 3.9 (IN £ BILLIONS) 
1937 76.8 48.3 4.5 1+.3 
1939 91.6 49.6 4.5 14.7 Year (Ordinary) (Industrial) (Ordinary) (Industrial) 
Life Premiums Premiums Surrenders Surrenders 
1936 §=©98.0 53.6 8.3 4.5 
1937 99.7 55), 8.1 4.5 
TABLE 3 1938 102.0 57.9 9.2 4.5 
1939 99.4 59.8 10.3 3.9 
RESERVE FUNDS (IN £ BILLIONS) 1940 96.4 62.1 9.9 2.3 
1941 95.5 63.5 6.8 1.3 
Year Fire RF. Life Assurance Life Assurance 1942 99.8 67.9 5.7 0.9 
Fund (Ordin.) Fund(Industrial) 1943. 103.5 Was 4.9 0.9 
1944 109.6 tiayd| 5.1 1.0 
1914 27.9 390.0 58.7 1945 117.4 79.3 7.0 1.7 
1916 30.5 395.1 64.9 1947 158.8 91.1 11.5 3.6 
1917 32.6 396.3 64.4 1948 172.9 97.1 13.6 5.4 
1918 36.1 411.0 74.0 


These tables show the rates of growth of the insurance industry during th i Table 4 shows an overall increase in the premium incomes from life assurance 
years. “Thus despite the fears and apprehensions generated by the a | While Table 5 shows the growth of premium incomes from other types of 
insurance companies, by and large, emerged from it in a stronger ina 

| 


"=" insurance during this period. 
position than when they had entered. And life premiums , it will bes 


continued to expand despite the depression and even during the trough 0 42. Clayton, op. cit., p.192 
a | depresnen exceeded the pomayas peak of 1928. ae 


Se ee ee ae ee ee a ee ee oe oe ee ee SOS OSG OO Seseeeeeeeeaeese eas aeeueoea 


41. aia op. cit., Hare atiis 


52 


53 


TABLE 6 (44) 
TABLE 5 (43) 


| + . 
| GROWTH OF PROFITS AND LOSS (in £ Millions) 
GROWTH OF PREMIUM INCOME OF NON-LIFE INSURA\@| 


(IN £ MILLIONS) year Fire Accident Accident Total Marine Life 


(Personal) (Misc.) Accid. 
Year Accident Fire Marine Motors Misc 3 
A eordent 1948 9.8 0.9 7.4 8.1 3.6 i 

1950 16.9 1.0 8.0 2552 4.8 3. 
1938 4.6 49.5 12.8 37.8 34.0 1956 4.6 1.5 98 06 5.1 6.7 
1939 4.5 49.6 14.7 36.5 N’A 1957 3.8 0.8 9] 03 4.3 5.5 
1940 4.0 51.0 22> 31.9 33.2 1958 7.6 1.0 11.4 0.8 apa 4.6 
194] 39 54.4 2.4 34.0 37.2 1959 4.9 1.6 8.9 11.6 3 .0 7.7 
1942 4.0 56.3 39.1 28.3 39.4 1960 7.3 1.6 92 65 49 6 .O 
1943 4.3 59.9 30.0 24.6 45.5 1961 5.3 1.1 11.3 5.5 6.8 6.9 
1944 4.7 65.0 26.3 26.4 48.7 1962 8.9 0.9 47 6.4 TS Leia 
1945 5.1 71.1 22.6 33,8 49.8 1963 21.6 0.09 9.0 10.9 7.4 10.8 
1946 6.2 88.2 27.1 46.9 57.9 1964 5.2 1.1 8.5 8.5 6.6 9.3 
1947 7.7 108.6 40.8 61.7 73.1 1965 5.7 1.4 5.9 1.8 0.6 15.0 
1948 8.5 127.6 50.5 70.7 73.2 1966 64.8 1.7 6.0 1.2 6.7 1322 

1967 7.6 2.0 N.A. 8.2 973 WR 

1968 4.0 N.A. — N.A — N.A 
Table 6 shows the growth of profits, especially with regard to life andy 
insurance policies. Marine and life insurance experienced a remarkadl sg There has been a tremendous increase in the profit of the insurance industry, 
in premiums as well as in profits. Marine income rose b) 400 per cent tag especially life and marine insurance since the Second World War. Marine profits 
1938-1948 and about 260 per cent during 1948-68, while life premiums iporeased by 300 per cent and life insurance by about 400 per cent. The 
175 per cent and 350 per cent respectively during the same periods. Tables 


prowth of profits is reflected in the growth of the life and annuity funds of the 


7 show the growth of profits of the insurance industry. insurance industry as shown in the Table 7 below: 


ORDINARY AND INDUSTRIAL LIFE BUSINESS (in £ Millions) 


Premium ) 1935 1938 1955 1960 1965 


1967 1968 
Income ) 


1,100 1,353 T5509 
8,640 10,311 11,389 


life and ) 161 167 493 134 
Annuity) 1,269 1467 3,618 5432 


___-4 Bund) 


43. Clayton, op. cit.. pp.192—195 
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44. Clayton, op. cit., p. 271 
45. Clayton, op. cit., p. 234 
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TABLE 8 
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cA. represents 195 per cent and 164 per cent of national income 
wa as compared with 98 per cent in the United Kingdom.”’ (47) 
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1935-38 1938—S5 1955—60 19654 
aa ; _"|_ RELATIONSHIP BETWEEN PERSONAL DISPOSABLE INCOME 
Premiums) 3.0 6.0 8.0 th AND EXPENDITURE ON LIFE ASSURANCE IN THE U.K. 
Annuity Funds) 
Total Personal Expenditure on (2) asa % of (1) 
Disposable Income Life Premiums = # —————————— 
i - iM £M 
TABLE 9 (46) Year (1) (2) (3) 
1957 15,341 3969 2.6 
NON-—LIFE BUSINESS (In £ Millions) 1961 19,552 $32.3 Qe 
1964 23,383 759.1 Bi2 
1935, 1938 «1955, «1960S 1965 Ss 1966) =—:1967 ~— 1 96RD 27,559 1,080.8 3.9 
oo eh ey £1968 ~=—-29,304 1,224.0 4.2 
Premium) 107 142 626 921 1,289 1,378 1,493 1,792 memmrmeneyree 
Income ) "Thus income seems to be a major determinant of the demand for the services 
General )118 150 487 Seeeeoo O13 . 926 1 085 ‘of insurance, except such branches of insurance wherein legal requirements also 
Funds ) | 


play an important role, e.g., motor insurance. The motor insurance has received 
areal boost in recent years because the motor vehicle has become a common 
feature of every day life. With the increasing prosperity and growth in the 
United Kingdom’s capital stock the demand for fire insurance has also 
This remarkable growth in insurance industry, especially life insuranmje Considerably increased during these years. (49) Likewise, marine insurance has 
indicates ~ that the income elasticity of demand for lide insurance is certaiil ‘abo developed quite fast as shown by Tables 6 and ll. 
greater than one. It is supported by the evidence in Table 10 which showill —-------——~ 

Prema income has been a growing proportion of personal income in rect 
years’. There is every hope that life insurance will furthe: pal as Hi 
income per head rises in the country.” Life insurance in force in Canadaamyy 


LLL LLL LL ee eer er es eee rms ee re ee ee ee — 


46. Clayton,op.cit., p.235 
47, Clayton, op. cit., p. 243 


48. Clayton, OP. cit., p. 244 
49, Clayton, op, cit. »>Pp ..210-21] 
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TABLE 11 (50) 


iadustrial assurance for the purpases of the 1909 Act was to be treated asa 
“aha ae ea ae deposit of £20,000 was 


equfed and distinct fund and revenue account was to be recorded im the 
urns.” (52). 


PREMIUM OF MAJOR BRANCHES (IN £ MILLIONS) 


Year  Life(Ord.) Life Indust.) Fire Marine Aviation Accident Mp 


Transit (Personal) 
1918 37.0 7) oo 47 ‘Another branch of insurance which came into the lime-light during the inter-war 
1928 TOT : SO1On, 39 jeniod was employers” ability. A departmental commitee was set up to look 
1937 76.8 . 48 3 113 3 6 } into the problem of the payment of compensation to workmen for injuries and 
1939 916 : 49 6 14.7 45° the possbility of a system of accident insuramce under the control and 
1945 109.5 79.3 7? © 48.5 — | 
1969 1160.0 286.0 1053.0 181.0 633) 


The committee was disturbed to find the excessive amount of profits made by 
companies from employers’s Hability business, for it was found that average 
pofits amounted to 152 per cent of premium income during the eight years 
from 1911-18. A mew workmen's Act was passed in 1923. Another Act, called 
the Workmen's Compensation (Coal Miners) Act was passed in 1934. This Act 


The dominant influence on the insurance industry during the inter-war pero for compulsory workmen's compensation insurance in the coal-mining 
' was that of the depression, and the intensification of legal supervision and stay industry (53) 


intervention.(50) But the old criticism , namely, of excessive expense ratio 
excessive lapse ratio and other abuses relating to funeral benefits, was revive 
with greater intensity. These deficiencies were ascribed to overselling by agent) The failure of the companies during this period prompted the govermment 
The Industrial Assurance Act of 1923 was passed to rectify these defects. lh appoint the Clauson Committee m 1924 to enquire into the state o 
main provisions were:(51) ‘jnurance industry im general and especially the working of the Assur 
1. “ The Registrar of Friendly Societies was to become the Industrial Assurant) Companies Act of 1909(54). As a result of its enquiries, the Assur 
Commissioner who was granted important statutory powers including the ng) Companies (Winding up) Act was passed in 1933 which gave greater fp 7 
to require offices to make returns to him. Where a deficiency was revealed kk the Board of Trade to bring about the winding up of a company but teed 
could order the society to be dissolved or apply for the Court Order to haveth) defective. The govermment passed another act, known as the As ura : 
company wound up. Companies (Windine up) Act of 1935 to deal with this matter 
2. The conditions under which free paid up policies and surrender values werett effectively. (55) 
be granted , were enumerated. : 


tittle eee ee ee ooee ee eee ceeecc cescsesseewe™ 


—_—_—_— ln 1939 the War Risks Insurance Act was passed which introduced @ war mm 
90. Clayton, op. cit., p. 1S2—156 and 211 insurance scheme for commodities prohibiting the private Insurance of = 
31. Clayton, op. cit., p.161 lind (56) This virtually granted the government a monopoly. It spoil 


52. Clayton, op. cit_, p-161 
| 53. Clayton, op. cit_, p. 162-165 
54. Clayton, op.cit.. p.166 
55. Clayton, op.cit., p-167 
56. Chyton,op. cit. p 177 
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insurance companies and the Corporation of Lloyds’ as Government agents jy je jp 
collect premiums to pay them back to the Board of Trade. Then in 1941. th 
War Damage Act was passed to extend state intervention in the INSUraNg 


industry still further, but it excluded buildings, business, plant and equipmey 
and chattels. 


has broken all previous records, as shown by the Tables 4,5 and 


Pe asurance industry was faced with new challenges in this period. Insurance 

panies calculate their premium rates of interest and are quite happy when 
ie at of interest are rising. This is because there is a considerable lag 

«ween changes in the latter and adjustments in the former. The policy of 
heap money since the Labour Government came to power in 1946, followed 
: py 15 veats of low rate of interest, presented a great challenge to the Insurance 
companies. The companies had to raise premium in order to protect 
‘jyemselves. But in the seventies, with the rise in the rate of interest, the 


problem receded and now the insurance companies enjoyed a high yield of over 
“ine percent in Government Securities.(61). 


“In 1940, the Government was obliged to pass the Industrial Assurance aj 
Friendly Societies (Emergency protection from Forfeiture ) Act to protecttly 
interests of industrial life policy-yholders. Under its provisions holden g 
industrial life policies which had been taken out more than two years befor] 
september 1939, for sums assured of less than £50, who fell into arrears wig) 
premiums, could apply for protection from forfeiture on the grounds thy 
default was due directly or indirectly to war. The industrial Assurang 
Commissioner was authorised to instruct that the policy should or shouldng 
be protected. And protected policies could not be allowed to lapse. (57) 


‘The case for the nationalisation of industrial life insurance was revived in the 


post-war years and the commercial insurance was criticised on the ground that 

An inter-departmental committee headed by Lord Beveridge was appointedi ‘there were overlapping services, overselling, high rate of lapses and the failure 
1941 to lay the plans for the Welfare State. Lord Beveridge asserted in iyi ofthe companies to utilise their financial resources in the national interest.(62) 
report that there should be a complete suppression of private insurang ) Although due to strong opposition, the threat of nationalisation receded, the 
business. He based his claim on the fact that: industry was subject to increasing legal control in the form of the Acts of 1946 
md 1947. The former extended the application of the 1909 Act to include 

‘marine, aviation and transit insurance and increased the deposit to £50,000. 
‘It aso tightened up the need for solvency by stipulating that insurance 
companies would in future be regarded insolvent if their assets were not more 


‘than their liabilities either by £50,000 or one-tenth of their premium income in 
their last financial year.(63) 
‘financial year. (63) 


1. “An assurance contract is for a long term of years; the customer canng 


change his commodity if he is dissatisfied and therefore should be provided 
with disinterested advice. 


2. That industrial assurance was already so closely related to State insure 


through the approved societies that it was easier to make the association clos 
than to break it. 


3. That it was a feature of the business that it required little or no investmed—) Owing to the failure of some companies, an Act was passed to prevent a 
of capital.” (58) tepetition of this kind by increasing the deposit to £100. It also increased the 
| powers of the Board of Trade to control the new firms and to prevent the 

‘solvent companies from transacting business. (63) 

1945-70: This was a period of reconstruction, recovery and growth, (59)M 

find that in spite of inflation and Britain’s failure to readjust her economy 

to the forces released by the Second World War, and the consequent balanced je ™ Clayton, op. cit., pp. 197-221 

payments crises, the growth in insurance business, as measured by premillifyy ©! Clayton; op. cit. p. 214 

— 2, Clayton, op. cit., p. 216 

57. Clayton, op. cit., pp. 179-180 

58. Clayton, op. cit., pp. 186-188 


$9. Clayton, op. cit., p. 196 
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ip The companies werein low facing the effects of inflation in the for 

if , expenses (of selling and fon and claims, as well as the 
ip technological | chang > on the s siz = Of industrial risks. In order ty .... 


i increasing cos s, the compar anies ere paying more attention to the inte es 
: icy olders t thro ugh | hifti ig their investment policies LOWard 

which ¢ ered better prote the falling value of money ,., 

more emp I asis On the bonus element in with-profit policies. (64) | 
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anged the nature and size of, 
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The major types of life assurance contracts are: firstly whole-life policies 
under which premiums are paid through the life of the policy-holder for an 
agreed sum payable at death. Secondly, Endownment Assurance policies under 
which the policy-holder contracts to receive a specified sum at the end of a 
fixed period or at death, whichever happen first. Then there are ‘pure’ 
endownment policies which do not give any death benefit. There are also 
Annuities contracts under which the insurer guarantees income for life in 


return for a fixed ‘lump-sum’ payment. (67) 
— 


Life ¢ has ; certain special features which distinguish it from other forms 


of ir ura nce ce. I Firs t, “the degree of consumer ignorance is markedly greater in 
life as 


suran ice than ir general insurance. This is partly because there is a 


eg ~ ew eS 
. 


ariety c of ¢ ifferent products and partly because the determination 
‘minum in olves es the application of sophisticated statistical techniques. 
ae. 


acciranre eA 
All life assurance poli 
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2s, with the exception of term insurance, are a 
urance oA investment. The policy-holders are insured 
mature death and are also promised an amount of money at the end 
ifiec yeriod. Thus a part of the premiums represents the price of pure 

| a part to ensure the payment of the final 


st 


ig te among the policy-holders to buy a policy 
lement of life as well as endownment assurance. This 
prot ee i for their dependants against the risk of poverty 
remature de< —~ security to themselves against poverty in 
1 age S form of mixed life insurance does not provide as much 
nancial protection to ss en dante as they would receive under a purely 
assurance policy, nor does it provide sufficient cover to the policy-holder as 


> i 
— 


under a purely endownment policy. (69) 


sl . | f 
a. distinction is between “with-profits” and “witho 
} An the latter the insurer contracts to pay a fixed sum 0 
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money, either in the event of the death of the policy-holder o; »,,| 
attainment of a certain age, but in the former he offers to pay a certajp , | 
plus an additional bonus the size of which will depend on the profitabjjjy | 
success of the insurer’s operations. A modern variant of a “ with pi, 
endowment policy, which came into existence a few years ago, is one whix | 
iy 

| 


In general, the level of premiums is determined by the four variables: claims, 

commission, expenses and profit. The first essential determinant of premiums 

is claims which contain an element of uncertainty and though it diminishes 
with size, it will continue to bedevil the estimates for all times to come. Profits 
are more arbitrary in life assurance than in most commercial enterprises, 
because they are dependent upontwo--—_ estimates, namely, estimates of future 
liabilities and future incomes, and obviously, different companies may vary in 
making their estimates, and likewise, in matters of commission and other costs. 
(74) 


linked to units in such a way that the amount which is paid out on the ey,,| 
of the policy depends not on the profits of the insurance company but o;, 
performance of the unit trust to which the policy is linked. In some versiq, 
same objective is sought by the establishment of a special investment {up; 
the insurance company. These schemes are specially designed to apps: 
policy-holders who are liable to pay surtax.”’ (70) 


To sum up, the story of the British insurance industry, especially life assurance 
is very painful. In spite of a series of legislative acts by the British Parliament 
since 1772 to rectify the weakness of this business, the problems of 
profiteering, exploitation, expense ratio, lapse ratio, and _ cost-price 
relationships have continued to disgrace the insurance industry with 
ever-increasing intensity. 


Having considered the nature of the product, we now turn to the probler 

| the determination of premiums. Life assurance policies are very different {y 
bi general insurance policies because they last for many years during whichy, 
premium remains unchanged, even though the risk, against which insurany 
sought, may have changed. In view of this fact, the accumulation of {iy 

) plays an important role in meeting long-term contracts through the paymen) 
" equal annual premiums.(70) However, the actual size of the fund dependsuy 
' the inflow of premiums and interest earnings minus tax and the outfly 
claims and expenses.(71) 
Many other factors may cause variations in premiums that are charged }\; 
life assurance companies to their clients; term insurance, whole li 
endowment assurance: the age of the insured and the duration of the conte 
* with-profits ~ and ~ without profits ~ policies; assumed rate of inter 
yields from the investment of funds; and different loadings added 0» 
premiums. (72) ~ The main conclusion is the policy-holders in general ree 
somewhat less for their money than they could have for two reasons fii 
they exhibit a widespread cautious preference for the types of polic\ : 
| 


place greater emphasis on the element of insurance than that of investn 
Secondly, they seem to be woefully unaware of the vast differences 1 
value for money which they could obtain if they made their choice o! pol 


more rationally. (73) 

I —————_ | 

70. Clayton, op. cit., pp.248—50. EE 

71. Clayt hg 74. C] — 
yton, op. cit., p.252. ayton, op. cit pp.268—273 


72. Clayton, op. cit., p.253. 
73. Clayton, op. cit., p.255. 


the case of murder, blood-money (i.e. monetary compensation) was paid by 
the killer or the tribe of the killer to the relative of the killed. Sometimes the 
individual killer could not pay the blood-money, so, to avoid blood-shed and 
plood-feud between the tribes, the money was Bollected from all the members 
of the tribe and paid to the relatives or the tribe of the killed. This could be 
called the beginning of mutual insurance which is a device to reduce the burden 
MUTUAL INSURANCE of one member of the tribe on the basis of mutual sharing. 


In tribal life, each tribe (or group) was united as one unit and the loss of its 
members was considered as the loss of the entire tribe (or group). If a tribe lost 
any member, it received compensation (i.e. blood-money) for that loss from 
the tribe which was responsible for that loss. On the other hand, if a tribe 
killed any one belonging to the other tribe, it compensated the whole tribe by 
paying blood-money for that loss. 


Mutual insurance existed in ancient Greece but was normally associate: 
burial society. These societies were formed for the worship of diviniy, 
were essentially religious in character. Likewise, Roman burial ¢\yj 
societies were organised by people for the worship of divinity. The men, 
the club or society paid monthly contributions to the common fund {y 
possession and maintenance of a common burial ground for the membey 
also received the funeral rites prescribed in the worship. (1 ) 


According to this Arab tradition, the entire tribe was held responsible for the 
payment of blood-money to the tribe or the relatives of the killed. This 
Gradually, as the Romans became indifferent to the religious bele\) co-operation on the part of the whole group or the community to mutually 
religious rites, these societies became purely burial societies and their {ul share the burden of its members reflects the spirit of insurance. 
were widened. They began to provide monetary assistance to ny a) le 
' the deceased and this was a common practice of the societies by the {y 
century A.D. Some societies began to vary the contributions and, tl BLOOD-MONEY AND MODERN INSURANCE 
the benefit, in accordance with the social status of the people. (1) 4 
In short, the object of blood-money is to secure protection against the danger 
_ to which all the members of the tribe are equally exposed, and to eliminate a 
THE ARAB CUSTOM OF BLOOD-MONEY common danger which may fall upon any member of the tribe at any time. 
Accordingly, the tribe jointly contributed to meet the loss (in blo od-money) 
The Arabs inhabit the peninsula of Arabia which is surrounded by the we which might fall upon any of them. In other words, it is mutual CONT SESS ° 


three sides. It is a large desert land south of the fertile valleys of ther accidental loss by the community exposed to a common danger. 

Euphrates and Tigris and quite close in the west to the rich land of the) 0 

separated by the Red Sea. In olden days, the desert land of Arabia , 

inhabited by Bedouin tribes who often had quarrels and family ft There was great destruction of property and loss of life in the ancient 
sometimes lasting for years. Raids by one tribe on another were very con blood-feuds and tribal war fare. So, to avoid this blood- shed and destruction, 
Sometimes, the raiding tribe would steal the camels, women and chills) tribes began to pay compensation on behalf of their members in the form of 
the other tribes, because women and children could be ransomed. The 1m blood-money for the loss of life to the pipes pote SANS ofthe ee a 2 
money was collected from all the members of the plundered tribe and yi the whole tribe in a way offered protection to its individual members against a 


Raf ; : : mm t can be said, therefore, that the payment of blood-money is 
Hhetheadent a | Common danger. I ; , | 
; Peueememueernno shared it with the rest 7 an obvious example of mutual insurance, wherein the whole community stood 
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]. Clayton, op. cit., p.19. 


guarantee against the loss to any of its members in the form o 
This communal enterprise was social in character by 
consequence. (2) 


“ The underlying principle in mutual insurance is that the individy, 
are themselves the insurers as well as the insured .” (3) In thy. 
organisation, there is neither profit-making, nor exploitation, nor ep). 
of the one at the expense of the other. It is a social enterprise fees 
eliminate the burden (or loss) of the individual by jointly sharing i 


There is great difference between modern commercial insurance and py 
insurance. In the former, losses are estimated in advance and are not shy.) 
its members, but funds are made available by the insurance company to py 
the losses, whereas in the latter, losses are not estimated in advance by 
shared by the members as they occur. Thus modern commercial ingy, 
lacks the basic principle of mutuality which is the core of the mutual in; 
_ institution. (4) 


P Commercial insurance has all the evils of capitalism, e.g., exploita, 
i profiteering, enrichment of one at the cost of another, etc. Above? 
converts future unforeseeable risks (or losses) into a fixed cost andy 
transfers them, instead of dividing them among the members, to pay loi) 


losses, which is clearly gambling or wagering. 


Distribution of losses among the members in mutual insurance is based ont 
humanitarian principle of co-operation, shouldering one another’s burden vii 
transfer of losses from the insured to the insurer in commercial insu 
reflects speculative motive for profit on the part of the capitalist. (2)! 
mutual insurance system, as shown by the payment of compen 
(blood-money) by the group, does not visualise transfer of loss for it 1s agai 


rc eee 


2. Dr. Muhammad Muslehuddin, Jnsurance and Islamic law, 
1969—p.15, 
3. Morgan, T.W. Porter’s Law of Insurance-London 1933 p.47. 
4. Barou H. Co-operative Insurance, London 1936-pp.96.100. 
3. Mac Gillivray, EJ. and Denis Browne, Jnsurance Law-—London, ' 
quoted by Dr. Muslehuddin, op. cit., p.17. 


the spirit of group life. The group is so closely knit together that its members 

jose their individuality and become part and parcel of the group. They are 

completely merged in the group which alone has the right and power to speak 

and act on their behalf. It takes responsibility for their crimes as well as their 
jnjuries and claims their rights and fulfills their duties in all matters. Thus, the 
Arab system of blood-money may be called a elementary form of mutual 
jnsurance established by the members of a group (or tribe), with the insurer as 
well as the insured, arranging to pay contributions to meet the losses (in 
plood-money) by any of group’s member. 


PRINCIPLE OF MUTUALITY AND ISLAM 


In the pre-Islamic period, as explained above, it was common practice to pay 
compensation in blood-money by the family or tribe of the killer to the family 
or tribe of the killed. Although the individual killer was responsible for the 
payment of this compensation, in actual practice, it was paid by the family or 
tribe of the killer. As the members of each tribe were closely related and united 
together to face the common dangers of desert life, they developed an extreme 
sense of loyalty to their tribe. Each tribe tried to protect and safeguard the life 
and property of its members . Gradually, this group loyalty and the 
inter-dependence of its members developed into mutuality and showed itself in 
the form of the collective responsibility of the tribe to pay compensation (or 
blood- money) for the killing of a member of another tribe by one of its own 
members. It was an accepted custom of the Arabs before the advent of Islam to 


accept camels, or the equivalent price in cash, as blood-money in compensation 
for the loss of life. 


The usual price paid for a killing in the pre-Islamic period was a hundred | 
camels; for a deep wound, one third of that amount, and for the loss of hand, 
an eye, or a tooth, five camels. When the blood-money was paid in cash, it was 
1,000 or, sometimes, 1,200 dinars (gold coins) which was generally spread overt 
a period of three to four years. 


Theoretically, it was the personal responsibility of the killer to make this 
payment, but, in practice, ultimate reaponsibility fell on the community and 

_ the whole group was held responsible for the payment of the blood-money to 
the family or tribe of the killed. 
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This was reflected in the behaviour of the tribesmen when an\ 

was killed by a member of another tribe. All of them, individ, 
collectively, felt duty bound to avenge the death of their associa 
killer or any member of his tribe. In the words of Watt,‘‘thou 

to inflict the penalty on the person responsible for the death or iny, 
inflicted on any member of of clan or tribe instead of him. It is thy 
ultimately the responsibility both for the original act, and exacting 


A.Rahim, when he says, the principle of punishment for all cri 
person Was fetaliation commutable to a payment of blood, 
compensation for the injury. If the injury resulted in death, the log ¢, 
regarded as a loss to the tribe or the family of the deceased, and was, 
to demand satisfaction from the tribe or the family of the offender.(7 


The principle of compensation in kind or cash for the death or injyy 
person greatly helped to eliminate or, at least, reduce the tribal wa 
family feuds which lasted for years and caused enormous |o: 
property. This custom had four outstanding benefits for the people o! A 
(i) It reduced bloodshed and bloodfeuds in the country: 

(ii) It replaced individual responsibility with the ulm 
responsibility of the tribe for the actions of its members, anc |) 
achieve social security for individual members of each tribe: 

. (iii) It lessened the financial burden of the individual by transien 
- group (or the tribe); and 

(iv) It developed a spirit of co-operation and brotherhood among 1 


After the advent of Islam, the system of compensation for loss o! lie, be 
its virtues and benefits, was retained in the Islamic discipline. !ndis 
_killing in tribal feuds which followed the murder of one member 0! ig 
the pre-Islamic period (called jahilliya in the terminology of the (ura 
ch] stopped by the commandment of the Quran: “ O you who believe | 

retaliation is prescribed for you in cases of murder; the fre 


6. Watt W.M., Muhammad at Medina, Oxford 1956 p.2 
Dr.Muhammad Muslehuddin,op. cit., p.27 


262 
7. Muhammadan Jurisprudence, Lahore 1963 P.6 quoted | 
Muslehuddin, op.cit., p.27 
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_ gave for the slave, the woman for the woman. But if any remission is made by 


the brother of the slain, then grant any reasonable demand, and compensate him 


with handsome gratitude. This is a concession and a mercy from your Lord. 


After this whoever exceeds the limits shall be in grave penalty. And there is life 


| for you in retaliation, o men of understanding, that you may ward off evil.’’(8) 
communal.(6) The custom of tribal responsibility is further ¢),, 


These verses of the Quran clearly show how Islam tried to mitigate the horrors 
and blood-feuds of the pre-Islamic custom of retaliation. In order to satisfy the 
strict claims of justice, equality in retaliation is prescribed with strong 
recommendation for mercy and forgiveness. Retaliation does not truly express 
the meaning of the word used in the text (i.e. gisas). The word qisas is from 
gasas Which means to follow in the footsteps of someone, and gisas, therefore, 
means to follow up the killer until he is found. Then qisas is also used for the 
punishment for which the criminal is found guilty. This may take any of the two 
forms: firstly, life for life, an eye for eye, or an ear for an ear, etc.; secondly, 
financial compensation for the family or relatives of the killed or injured. Thus, 
in its wider sense, the word gisas covers both forms of punishment. The law in 
its strict application demands life for life, or an eye for any eye, but God in His 
all-pervasive mercy, and to maintain the interests of the relatives of the killed, 


has left the option for them to accept some financial compensation instead of 
life from the relatives or the family of the killer. 


The right of remission is given to the relatives of the killed but the power of 
enforcement of this decision is ultimately left to the state as is clearly shown by 
the use of the words, “the law of the punishment is prescribed for you” in the 
text. A.Yusuf Ali has tried to clarify this point by translating the word qisas as 
the law of equality.(9) To translate gisas, therefore by retaliation, is , incorrect. 
The latin legal term YJex talionis’ may come near to it, but even that is modified 
here. In any case it is best to avoid technical terms for things that are very 
different. “Retaliation” in English has a wider meaning, equivalent almost to 
returning evil for evil, and more fitly apply to the blood-feuds of the days of 
ignorance. In Islam: “ if you must take a life for a life, at least there should be 
some measure Of equality in it; the killing of one man of a tribe should not 
involve a blood-feud where many men would be killed; but the law of mercy, 
where it can be obtained by consent, with reasonable compensation, would be 
better. “ If the aggrieved party consents (and this condition of consent is laid 
down to prevent worse evil), forgiveness and brotherly love is better, and the 
_ door of mercy is kept open. But in Western law, no felony can be compounded. 


(9) 


j 


_ 8. The Qur’an,2:178—179 
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9. The Qur'an: Footnote 182 p./0 


70 


Thus , Islam helped to reduce the severity of punishment 


| consequences of the pagan custom of retaliation, by adopting : 4 \ Thus, the principle of compensation and group responsibility was aceepted by 
| i | the pre-Islamic custom of compensation for the relatives or the far “| qslam and the Holy Messenger, as head of the State, paid blood-money to the 
aii killed. It enjoined upon the believers not to waste human lives ~ | elatives or family of the victim whenever the killer could not be identified or 

| but to let the law take its course, and if the aggrieved pam im was too poor to pay it. This is also reflected in the Covenant of Mutuality 
| reasonable compensation, brotherly love is better than etal _. | formed between the immigrants (Muhajrin) and the helpers (Ansars) as soon as 
i} should a believer kill a believer; but if it so happens by mistake the Holy Messenger arrived in Medina. “In the name of God, the 
lil is due. If one sovkills a believer, it is ordained that he should fre: pea Be cer 7a | Sali Bee crou (eek 
| overning the relations) between the bDehevers an u S Of Quraysh an 
i} aa ie ae Suen: cece S family, unless piles and those who followed them and joined them and laboured with 

them. They are one community (Umma) to the exclusion of all men. The 

Quraysh emigrants, according to their personal custom, shall pay the blood-wit 
within their number and shall redeem their prisoners with the kindness and 
justice common among believers.” 


In the same way, Islam mitigated the horrors of the pre-Islamic qyy,J 
retaliation in wounds and injuries by prescribing the law of equality 
cases. ““We ordained therein for them: Life for life, eye for eye, now fy, 
ear for ear, tooth for tooth, and wounds equal for wounds. But ; 


\ | «| “The B. (Banu) A’uf according to their custom, shall pay the blood-wit they 
i | remits retaliation as charity, it shall be an act of atonement (or hims 


paid in heathenism; every section shall redeem its prisoners with the kindness 
and justice common among believers.The B. Sa’ida, the B. al-Harith and B. 
Jusham and the B. al-N’ajjar likewise. The B. A’mr, B. A’uf, the B. al-Nabit and 
the B.al-A ‘us like wise. Believers shall not leave anyone destitute among them 
by not paying his redemption money or blood-money in kindness.” 


Again forgiveness and mercy, which is better than retaliation, is recom, 
in all such cases in order to avoid bloodshed in the communit) 


The Holy Prophet fixed the amount of blood-money for life at one hy 
camels and he himself paid this amount on behalf of the Jews 0! Anaiy 
stated by Bushair bin Yasar al-Ansari on the authority o! Sali ty! 
Hathma Al- Ansari that some men of his tribe went to Khaibar 
separated from one another, and they found one of them siai And 
Messenger paid blood-wit of one hundred camels of sadaga. (12) Ih 
Prophet also fixed the amount of compensation for wounds and other ng 
to the body. Umru bin Shuaib reported from his | Father 1 that the | 
Messenger had fixed five camels as the price of compensation (or bons 
wounds. According to Ibn Abbas the Holy Messenger had {inet « 
compensation for fingers and toes; and for the loss of every finger or 
blood-money was ten camels. Anas reported that Um Hartha, sister 0! 
struck some one and broke his tooth, and the case was brougit Deliv": 
Holy Prophet and she was told to pay compensation for the |oss of at 
Muhammad Bushair reported from Ibn Abbas that the Holy Messen 
fixed the price of blood-money for life as 12,000 dinars (gold coi 
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“A believer shall not take an ally the freed man of another Muslim against 
him. The God-fearing believers shall be against the rebellious or him who seeks 
to spread injustice, or sin or enmity, or corruption between believers; the hand 
of every man shall be against him even if he be a son of them. A believer shall 
not slay a believer for the sake of an unbeliever, nor shall he aid an unbelieve 
against a believer. God’s protection is one,the least of them may giv 
protection to a stranger on their behalf. Believers are friends one to another t 
the exclusion of outsiders. To the Jew who follows us belong help anc 
equality. He shall not be wronged nor his enemies be aided. The peace of tht 
believers is indivisible. No separate peace shall be made when believers fight in 
the Way of God. Conditions must be fair and equitable to all. In every foray, a 
rider must take another behind him. The believers must avenge the blood of ~ 
one another shed in the Way of God. The God-fearing believers enjoy the best 
and most upright guidance. No polytheist shall take the property or person of ~ 
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| 12. Sahi Muslim Vol, 111— Lahore 1973— p. 892 No. 41 translated 
10. The Qur'an: 4—92. by A.H.Siddiqui. 
11. The Quran: 5—48 
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Quraysh under his protection nor shall he intervene against , My 
Whosoever is convicted of killing a believer without good reason . 
subject to retaliation unless the next-of-kin is satisfied (with bloog Mop 


and the believers shall be against him as one man, and they are bound 


a 
action against him.” ° 


“It shall not be lawful for a believer who holds by what is in this Cocument yg 
believes in God and the Last Day to help an evil doer, or to shelter hin, 

curse of God and His anger on the Day of Ressurection will be upon him, ify 
does, and neither repentance nor ransom will be received from him. When», 


you differ about a matter, it must be referred to God and to Muhammad 


be jong to one 4 prof 
mm ) . y the ct cont cep 
n 

th principle e of wt mu tu: ality 
j 


aon of arti sans, constitute ‘@’qila’ for its members. This is 
a’qila’ pai 1e foundation of mutual insurance based on 
and c S >- operation (1 5S) 
ie 

7 
principle, many associations belonging to different 
hrou igk ghout the Muslim state to help their members in 
ember: 0 ' these associations were also provided with 
ompens: ation by instalments over a number of years. 


various s ty pes of professional associations came into 
nem ib 
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petaarious ways on the basis of mutuality 


i ature, for all practical purposes, these assocations were, 
Messenger).” (13) € compan es which were organised on the principle of 
: opera ive inst ara ace of industrial workers in the twentieth 
, century. The membership of man got these associations was considerably large 
a Thus all the Muslims of Medina, irrespective of their tribe or clan, becamy, shten the burden of ee) to 


now joined together into one single family, that of Muslim brotherhood, 
the mutual support and common defence of their homeland. Umar, the semy 


~ community.” 


(14) 


common terminology, it 


13. Guillaume, A., The Life of Muhammad, translation of |bn-] 
Rusul Allah, Lahore, 1970, pp. 231-233. 


14. Dr. Muhammad Muslehuddin, Jnsurance and Islamic Law, {ah 
pp. 31-33. 
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community through this covenant. The Quraysh and the tribes of Medina yp 


Caliph widened this community when he ordered the preparation of regis, 
(diwan) containing the names of Muslims as brothers-in-faith in all parts of, 
Muslim state. “The persons whose names were contained in those (div 
owed one another mutual assistance and had to contribute to the paymeng 
the penalty (compensation)— for manslaughter committed by one of thy 


Thus a group of Muslims was held responsible by the unwritten law of 
Muslim state for the payment of the blood-wit for any of its members| 
is called ‘a’gila’ and based on the ideology ¢ 
common interest. According to the conception of ‘a’qila’, a clan is commit 
by the unwritten law of the Arab tribes to pay the blood-wit for each of 
members. The basis of ‘a’gila’ was, therefore, the common interest of ty 
community of the offender, since he was a member of the community. hk 
Hanafi jurists are of the opinion that all the members of a community, vt 
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: ’ their | members. Sometimes the number of 
ciations was so large that the actual contribution did not 
four r Dirha is per head. (15) 
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15. Hi Ri. Vol. ¢ 4, p. 42 quoted by Dr. Muhammad Muslehuddin 
Op. cit., p. 3 30. 


ite’ , 


oo 


1. THE NATURE OF MODERN INSURANCE 


Moder commercial insurance is based on the law of large : 


insurer, an insurable risk must meet the following requirements: 
(1) The objects insured must be numerous enough and homogene 


| of losses. 


(3) The possible loss must be accidental in nature, and beyonc t 
the insured. 


(4) There must be some way to determine whether a loss has 
how great a one.” (1) 


words: “But fixation of a contribution (known as a premium) 0! 


EE SS 


1. Encyclopaedia Britannica, Vol. 9, p. 645. 


1UMbey 
mathematics of probability. “Insurance relies | yon the law. 

| numbers. In a ane alee ane ene t asia | parties need be no more than under oh scheme of communal pooling. If the 
; normal frequency of common events, such as deaths and accident: Lone 
| be predicted with reasonable accuracy, and this accuracy increases 4s i,, 
Hi of group expands. From a theoretical standpoint it is possible to eliming, 
| HI pure risk if an infinitely large group is selected. From the  standpo,. 


(2) The insured object must not be subject to simultaneous destructior 


This is why insurance contracts specify very definitely what events mu 
place, what constitutes loss, and how it is to be measured. [he necessilyz 
desirability of a statistical basis for insurance is best described in the \olow 

ty “ae coe apni, Computation Of rates is defficient and when there is no discoverable kinship 


; 


.,) life are covered by the device of insurance, operating by the method of 


period can be ascertained in advance. Thus insurance in its modem | 


became practicable only when statistical records of past experience cai" 
collated with sufficient accuracy to warrant quantitive assumptions abv 


administration.” 


TS 


future experience. If records for a particular vicinity show that one house in 

900 is burnt down every 15 years, a statistical basis is available for determining 

the premium required to cover this contingency in the future. With this 
development the stage is reached when the insurance can be undertaken by 
outside parties. The scheme and its administration need no longer be a matter 
of mutual organisation by the people subject to the hazard. Specialists can 
engage to assess and collect the premiums, to assume the obligations arising out 
of the losses and to undertake the whole work of administration.” 


“It is important to realise that the cost of effecting insurance through outside 


statistics provided a completely accurate basis for @ priori ’ calculation- and 
they can never do that — the premiums would be fined down until they were 
sufficient only to cover the losses plus the expenses of administration. This 
would obtain given competition for the business between the outside parties, 
whose remuneration would be confined to the market earnings of 
* Some general principles for determining an insurable 
interest can now be laid down: (1) the risk should be real and the insured 


Sen should not benefit by the claim; (2) both the amount and degree of the risk 


to allow a reasonably close calculation of the possible frequency ani R ' should be capable of measurement or estimation; (3) the risk should be 


sufficiently small and frequent to permit pooling by the transferee but not so 
small and frequent as to justify pooling by the transferer. A housewife, to say 
- nothing of a hotel, need not insure teacups against breakages. An insurance 
company will shrink from covering the hazards of a moder war; (4) the risk 
should not be too much dependent on the actions of the insured. The person 
hazard, as it is Known, is well exemplified by automobile insurance. Th 
difficulties of this business are only kept within bounds by the deterrent risks 
of death or criminal prosecution involving the insuring person himself. 


“ Of these principles a large number of the hazards in both private and business 


consolidation. The offsetting of gains and losses effected by the consolidation 
of cases even permits the use of insurance when the statistical basis for the 


among the cases themselves.’’(2) 
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2. Chamber’s Encyclopaedia, vol.7 —p. 608-9. 
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The principle can be illustrated by a simple example of fire insurance The 
a community, which has 1000 houses, each valued at £20,000, ang wl 
exposed to more or less the same probability of destruction by fir e. Theres 
extremely remote probability that any one of these houses will be ey 
by fire in any particular year; and if it occurs, it cannot be more than gy, 
of 1000. But whoever suffers the destruction has suffered a large |p. | 
£20,000. If all the owners of houses combine to contribute £20 per hy, 


will provide a large fund to repay in full the cost of the bumed hous, 


owner. Thus each house’s owner can protect himself from the probable \o. 


£20,000 by contributing a small amount of £20. 


In actual practice, only a small percentage of the houses will be cest royedl 
fire, and the house-owners can easily eliminate this danger to their proper J 


joining together and contributing willingly small annual instalment 


mutual indemnity fund. The principle of loss sharing can be applied levi 


any other form of risk to which man is exposed in the modern worle. (3) 


—=* 


11. CLASSIFICATION OF MODERN INSURANCE CONTRACTS 


} Contracts of insurance — can be classified in three ways. (4) 


compensation. 


(3) According to the nature of insurance. 


1. THE NATURE OF THE EVENT 


There are four major classes of insurance according to the nature 


(a) Marine Insurance: In this class of insurance the insured am 
payable on the occurrance of the marine incident . 


3. McGill, Dan M.., Illinois, 1967—op. cit., p.26. 
4. Ivamy Hardy E.R., General principles of Insurance Law. | 
P.6—8. 


' (1) According to the nature of the event which leads to the payment 


(2) According to the nature of the interest which is supposed to be allectec 


Fire Insurance: In this insurance the insured amount becomes payable on 
ccurrence of a fire. 


¢) Life Insurance: In this insurance the insured amount becomes payable on 
death of the insured person. 


j) Accident Insurance: In this class of insurance, the insured amount becomes 
payable on the occurance of any other event. 


jt can, however, be pointed out that this distinction between the various classes 

of insurance is Only conventional and it may change with the change in the 

needs of the people. As a matter of necessity or convenience, or mere business 
insurance may Offer protection against any particular danger, e.g., burglary, car 
accident, livestock peril, damage to property, etc. 


2. THE NATURE OF THE INTEREST AFFECTED 


There are three forms Of insurance according to the nature of the interest 


affected:— 


(a) Personal Insurance: In this form of insurance, the event affects the insured 
person himself, or a third party. This includes life insurance, sickness insurance 


_ and personal accident insurance. 


(b) Property Insurance: This type of insurance affects the property of the 
insured, e.g., fire insurance, marine insurance, burglary insurance etc. 


(c) Liability Insurance: This type of insurance places a liability upon the 
insured person towards a third party. This insurance consists of (i) public 
liability insurance, with regard to vehicles; and (ii) employers’ liability 


insurance. 


3. THE NATURE OF THE INSURANCE (4) 


There are two types of insurance according to the nature of the insurance: 


(a)OTHER THAN INDEMNITY CONTRACT: In this type of insurance the sum 


insured becomes payable on the happening of a specified ey: 
relation to the extent of the loss of the insured person. | 
insurance, personal accident insurance and sickness insurance 


wy. THE NATURE OF THE INSURANCE CONTRACT 


jn studying the nature of the insurance contract a clear distinction must be 
pode between the subject-matter of the insurance contract and the 
gibject-matter of insurance. 


(b) Contracts of Indemnity: In this type of insurance, the sy. 
determined by the extent of the losses of the insured person, fo; ,, 
marine insurance. The loss actually suffered by the insured person de.” 
the amount of the indemnity to be paid to the insured person, if th, 
loss or damage to be paid is not specified. The Marine Insuran 
(British) states that : ~ A contract of marine insurance is a contrac , 
| the insurer undertakes to indemnity the assured, in the manner ay 
| extent thereby agreed, against marine losses, that is to say, ' 

i to marine adventure.” (4) 


(1) The Subject-Matter of the Insurance Contract 


4, must be bome im mind that 2 contract of insurance can only «cure an 
punt of money for the imsured on the happening of an accident. It cannot 
prevent an accent from happening. Therefore, the subject-matter of the 
contract Of insurance SS, im fact, money, whereas the wihbject-matter of 


i “psurance is independent of the contract and must be distinguished from it. (6) 
| (iii), FUNCTION OF INSURANCE 
| | , . * Now, in map podwemmemt, the subsect-custter of the contract of mvurance 
\ In general, the fiimctions of insurance can be classified & oy athe i SeeEnes OF Msurance Is 
| acon a , soney, and money only. The Subpect-matte: of imsurance ts 2 different thin; 
; fom the subyct-aumties of the contract of insurance. The only cetult int) 
| policy. f am accidemt witch is within the insurance haccess 1 2 7: 
(1) Primary F money. it is true that auger certaie crecumstences i f+ 
, . | 3 =p option te spemil Gee mummey im reediding he seems 
prumary function msuran to prowce Scull = x 
a sesepeepiatinhail we qui ge Oe St Rey ty of the mecance ore: 
_ —— (6) 
latge number of people. His risks are assessed ine 2- 
spread over a number of years. 
| (2) The Saiyert Miter of Insure 
(2) Spoordary Functions 
Te aiectamitter af Gemeence 2, =. 
baserance has emabled commercial, mous = -- . —— 
ans ia eepanammee % Operets oh = Sg a _~ a ee a : Truc Oteect- Fe 2 . . lex oo ” 
WOR EPA, cy 3 ianiiby empeeet eer the os 
(3) indirect Funcnans » 2 =YSCAL ORE 
Huge inturance funds are oreeserd Gove: ix atetamt of a 
shares ‘which indivectly prowkie Tmumcu esis i- -- wen BR see, > pd a SUSL es 
Satdewess aint gaPoaers 5 >) TOMI PENNE SEC Ieess, we tiki, 
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insured becomes payable on the happening of a specified eve, 


relation to the extent of the loss of the insured person. It com,,. | 


insurance, personal accident insurance and sickness insurance 


(b) Contracts of Indemnity: In this type of insurance, the sup 


determined by the extent of the losses of the insured person, fo, 
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tv. THE NATURE OF THE INSURANCE CONTRACT 


jn studying the nature of the insurance contract a clear distinction must be 


the amount of the indemnity to be paid to the insured person, if th. _s 
loss or damage to be paid is not specified. The Marine Insurance hat _ (1) The Subject-Matter of the Insurance Contract 
(British) states that : “ A contract of marine insurance is a contract yi,, 
the insurer undertakes to indemnity the assured, in the manner ang, 


to marine adventure.” (4) 


(iii). FUNCTION OF INSURANCE 


In general, the functions of insurance can be classified as primar 


secondary: 


(1) Primary Functions 


spread over a number of years. 


(2) Secondary Functions 


been impossible. 
(3) Indirect Functions 


Huge insurance funds are invested in Government secunttie 
shares which indirectly provide financial assistance to the Gover 
authorities and industry (5) 
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5. Dinsdale, W.A., Elements of Insurance, London, p.2 , 1965 


The primary function of insurance is to provide security for the indi 
against certain dangers so that his financial losses are equitably distributed 
" large number of people. His risks are assessed and amount of his contribuiy 


T | 


Insurance has enabled commercial, industrial and a vast number o! 0 
business organisations to operate on a large scale which otherwise \ 


A | 
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made between the subject-matter of the insurance contract and the 


. ) subject-matter of insurance. 
marine insurance. The loss actually suffered by the insured person det.” 


jt must be borne in mind that a contract of insurance can only secure an 


extent thereby agreed, against marine losses, that is to say, the loss _ ¥) amount of money for the insured on the happening of an accident. It cannot 


““S) prevent an accident from happening. Therefore, the subject-matter of the 


contract of insurance is, in fact, money, whereas the subject-matter of 
insurance is independent of the contract and must be distinguished from it. (6) 


“ Now, in my judgement, the subject-matter of the contract of insurance is 
money, and money only. The subject-matter of insurance is a different thing 
from the subject-matter of the contract of insurance... The only result in the 

"policy, if an accident which is within the insurance happens, is a payment of 
money. It is true that under certain circumstances in a fire policy, there may be 
an option to spend the money in rebuilding the premises, but that does not 
alter the fact that the only liability of the insurance company is to pay money. 
(6) 


(2) The Subject-Matter of Insurance 


The subject-matter of insurance may be: 


(a) a physical object; (b) a debt or chose-in-action, or 
(c) a liability imposed upon the insured. 


_ a) A PHYSICAL OBJECT 


The subject-matter of insurance in fire insurance, burglary insurance and 
personal accident insurance is the building, the property or the body of the 
insured person respectively . 


6, lvamy Hardly, E.R. op. cit., p.10—11. 
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(b) A Debt or Chose-in-Action 

terms applicable to any object within a particular class. The policy in this 

category of insurance is intended to cover any object within the particular 
a | 


The subject-matter of insurance in solvency insurance | 
chose-in-action against the loss of which the insured person seek; », 


(c) A Liability Imposed Upon the Insured 
It is therefore the duty of the insured to give in good-faith an accurate 
description of the subject-matter because the insurers generally accept the risk 
sccording to the description of the subject-matter by the insured. It is probable 
that the subject-matter of insurance may undergo alteration, or other changes 
during the course of time which may destroy the identity of the 
subject-matter. It is therefore necessary and desirable that some reference must 
be made to the description in the policy which defines the subject-matter in 
order to avoid any confusion later on. (7) 


The insured has neither any direct interest in the safety of third p,.. 
the protection of their property, nor is he seeking protectio; oe 
through injury or damage in the accident. What he seeks to insure ne 
consequence of an action for which he happens to be responsib|. y. 
liability insurance, wherein the insured seeks protection against ji. 


’* 


third parties, the liability insured against is the subject-matter of ingyr,,, 


(3) Description of the Subject-Matter (b) Showing the Nature of the Risk 
The insurer naturally accept the risk by the description of the subject-matter 


i i ription of bject-m: »f insuranc; e 
It is desirable to have a description of the subject-matter of in: given by the insured. It is therefore, required for the insured to give an accurate 


description. (7 
(a) to identify the subject-matter; pecriptionlay 
(b) to show the nature of the risk; and (c) Defining the Risk 
(c) to define the risk. | 
The subject-matter of insurance may undergo changes during the currency of 


(a) Identification of the Subject-Matter the policy and affect the validity of the policy or of the claim. Therefore, in 
order to determine whether any change has occurred, reference has to be made 
It is necessary to have a clear description of the subject-matter of insu) to the description in the policy, which provides the standard by defining the 
its identification. It forms part of every policy of insure. 

* A description of the subject-matter of the insurance is required both} 
the nature of the contract and from the universal practice of insures, 
property which answers the description of the policy be at risk, the po! 
not attach, the assured may have other property at risk of equal 0 


subject-matter at the time of the inception of the insurance. (7) 
V, INSURABLE INTEREST | 


The subject of insurable interest is of enormous significance, especially for fire 
value. The reason being that the assurers have not entered in’ insurance, life insurance and marine insurance, wherein it may lead to many 
identify the assured from any loss on the property.” The description may complications. Therefore, the following problems regarding insurable interest 
specific, or (ii) general. must be thoroughly examined and clarified in every contract of insurance. 


(i) Specific Description: The specific description applies to o: |, What Constitutes an Insurable Interest 


can be easily identified in case of accident. 
4 J Lawrence has defined insurable interest in the following words: “* A man 1s 


oweeoe 
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(ii) General Description: This is a description of the subject- 
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7. Ivamy Hardy, E.R., op. cit., pp.12—17. 


interested in a thing to whom advantage may arise or prejudice happ, 
circumstances which may attend it— and whom it importeth that jts, 
safety or other quality should continue: interest does not necessary) 
right of the whole or a part of a thing, nor necessarily and exclusively ; 
may subject of privation, by having some relation to, or concem Bc 
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Necessity for an Insurance Intrest 


very contract of insurance to be valid must be supported by an insurable 


“ol interest, €.g. in personal accidents, the safety of the person constitutes the 

‘tJ Gqsurable interest and in property insurance, the insurable interest is in the 
7 “property. If a person has no insurable interest in any property or goods, or 
“\ J) Serson, he will not suffer any loss by damage to any of them, therefore such a 
“CJ contract will not be valid. 


of the insurance, which relation or concern by the happening 

insured against may be so affected as to produce a damage, detrimen; 
prejudice to the person insuring; and where a man is so circumsta; 
respect to matters exposed to certain risks or damages, or to } 
certainty of advantage or benefit, but for those risks or dangers, he may, 
to be interested in the safety of a thing. To be interested in the preseryy;, 


| ; : _ 3, Discription of Interest 


thing, is to be so circumstanced with respect to it as to have bene 
existence, prejudice from its destruction. The property of a thing ay 
devisable from it may be very different; of the first price is 


a nly (a) General Rule 


measure, but by interest in a thing every benefit or advantage arising oy 
depending on such thing may be considered as being comprehended (8) 


This defination is the basis of the marine insurance Act of 1906, whic), 
“‘ In particular, a person is interested in a marine adventure where he sty 
any legal or equitable relation to the adventure or to any insurable propen 
risk therein, in consequence of which he may benefit by the safety or duey 
of insurable property, or may be prejudiced by its loss or damage there! 
the detention thereof, or may incur liability in respect thereof.’(9) 


In spite of the fact that an insurable interest in the subject-matter is essential, it 
js not necessary to mention it in the contract; but sufficient description of the 
subject-matter must be given to show the interest of the insured in it. (10) 


| (b) Exceptions to the General Rule 


»| There are certain exceptions to the general rule described above and a specific 
ri " description of the interest of the insured is necessary in these cases: (i) Where 
|) there is a specific condition requiring description of the interest. (ii) Where 
prospective profit or consequential loss are the subject of insurance. (iii) 
Where the interest, because of its precarious nature, is material to the risk. 


5 CXDOKG He (11) 


When the subject-matter of insurance is physical object which i 
danger, as is in the case of personal accidents, or property insur 


| un 4, Time for Insurance Interest 


insurable interest is clearly established. But, when the subject-matter i my, 
physical object, as in case of liability insurance, the insurable interes! 
apparent and therefore, it must be clearly established. In this case the inure 
likely to suffer damage by the occurence of an event. Therefore, he har 
in the event. Furthermore, insurable inte: 
material value and must be real, for the mere expectation of acquiring an inter 
is not enough to make it insurable. So long as it is real, it is insurab 

a future interest.(9) 


insurable interest 
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8. Ivamy Hardy, E.R. op. cit., p.18—19 
9.Ivamy Hardy, E.R. op. cit., p.20—28 


(a) Interest at time of the loss sometimes essential 


(i) INTEREST OTHER THAN LIFE INSURANCE: The insured must have 
an insurable interest in the object at the time of the loss, because he cannot 
claim any indemnity for having no interest for he could not have suffered any 
loss. (ii) Life Insurance: ‘The insured is required to have an insurable interest 
at the time of the insurance. 
10. Ivamy, op. cit., pp. 79-80. 
11. Ivamy, op. cit., pp. 105-107. 
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(b) Retrospective Insurance 


Even if the object is destroyed, the insurance contract wil | not exist, and to induce him to estimate the risk as if it did not exist. The 
insured can show that he had interest in the object at the time of;,,, S¢gykeeping back of such a circumstance is a fraud, and therefore the policy is void. 
there is no objection to a retrospective insurance if the int ae Although the suppression should happen through mistake, without any 
time of the accident. Such a contract can be valid on two “(fraudulent intention; yet still the underwriter is deceived, and the policy is 
That both the insured and the insurer had no knowledee of the |) yoid; because the risk run is really different from the risk understood and 
of contract; and (ii) That both wanted the contract ee caver atin intended to be run at the time of the agreement. .. The governing principle is 
intention of the parties must be clearly visible, though not applicable to all LEE SE and dealing. Good faith forbids either party. by 

-) concealing what he privately Knows, to draw the other into a bargain, from his 
language ocean) jgnorance of that fact, and his believing the contrary.” (11) 


- 


V1. THE MAKING OF THE CONTRACT Vill. THE EXTENT OF THE INSURED’S DUTY 


_) The insuree must disclose all facts which are known to him. He must not make 
-Y any misrepresentation with regard to any facts. All facts known to him must 
¢ disclosed, and he cannot escape the consequences of not revealing them by 
saying that he did not know. Failure to do so will render the contract voidable. 
12) The onus of proof that the insured has misrepresented the facts or broken 
certain conditions with regard to the disclosure of facts lies upon the 


insurer.(13) 


It is necessary to have a clear agreement in corporating the main | 
contract. The parties must have agreed, the insurer agreeing | 
specific person, and the insured agreeing to the specific insurance. The, 
also fix the period of insurance, and must agree to the amou 

and the premium to be paid. Finally, the contract must | 
between the parties, an offer ot agreeing to enter into the cont: 


of one party, and an acceptance of the offer on the part of the 


— 
eT 
. 
Fe of 
4-» 
. 7 ¢ 


No party can withdraw from the contract after accepting it. It is binding IX. THE PREMIUM 
insured to pay the ana and on the insurer to accept Us clea a The amount of the premium to be paid by the insured is a matter of contract 
any sum when it becomes, payable. However the parties can withdny and depends on the estimate of the risk involved as calculated by the insurer. 


As soon as the contract is completed the insured becomes bound to pay the 
premium and the insurer becomes liable to pay compensation. The acceptance 
of the premium by the insurer is an indication that the contract of insurance is 


completed. (14) 


mutual consent. 


Vil. THE PRINCIPLE OF GOOD FAITH 


The insured is required to state all facts accurately and in goo 

of good faith was set by Lord Mansfield in the following word: X. THE POLICY 

“Insurance is a contract upon speculation. The special facts n which {i 

contingent chance is to be computed, lie more commonly in tle knowledz 4) Policies can be elsssified on the basis of the description of the subject-matter or 

the insured only: the underwriter trusts to his representation the sum payable on loss. The rights of the parties are determined by the terms 
of the policy formulated by the insurer. The commencement and the duration 


upon confidence that he does not keep back any circu 
knowledge , to mislead the underwriter into a belief that the circumstance de of the policy is also specified,but a policy may be brought to an end by the 


: CN EE a <eS aeeees eueue eeee aor eee emcee 


i } 
| If 12. Ivamy, op. cit., p. 108 13, Ivamy 
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mutual consent of the parties. (15) 


o™ 


The policy also contains a description of the event insured ao.:_ 
possible exception under which the insurer will not be held »... 
also contains conditions on which the validity of the policy depena, 

“. tle 


(a) Classification of Policies 


r 4 
ETE are | 


There are two types of policies under this catagory. (i) TI 
which the subject-matter is very accurately and precisely 
doubt about the object of the insurance, e.g. personal accident 
insurance of specific properties. (ii) There are policies 
subject-matter is defined in general terms and the insurance pojj,, r 
applicable to any object within that class, e.g., insurance o! property np 7 
or insurance against public liability. (16) 


; 
i“ 
def legs 


nsy stat 


iN) Whics 


(b) Classification of Policies according to the Amount Payable 


There are two types of policies under this class; 


(i) Unvalued Policies. 
the policy but is determined after the event has happened. (! 


(ii) Valued Policies. The amount payable is fixed by the policy 
accident policies, the recoverable amount is fixed. (16) 


(c) The Perils Insured Against in the Policy 


in all cases reference is always made to the description in the polic 


description of the policy must be made with great accuracy and preci 
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14. Ivamy, op. cit., pp. 164-71. 
15. Ivamy, op. cit., pp. 191-92. 
16. Ivamy, op. cit., pp. 193-94. 
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The amount payable to the insured is not spegp. 
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Conduct of the Insured 


wilful act on the part of the insured which causes the peril insured against 


:. Sea; exempts the insurer from his liability. The breach of good faith 
her than the misconduct of the insured is more important in 


finding the 
d of the exemption.(18) 


e) The Conditions of the Policy 


Lye! 


fyery policy insurance contains terms and conditions which determine the 
glidity of the policy. (19) 


. THE CLAIM 


The insured is entitled to enforce the policy when the event insured against 
actually happens. The loss must be caused by the event insured against and a 
Joss not caused by the peril does not come under the policy. (20) 


Xil. BURDEN OF THE PROOF 


It is the duty of the insured to prove that loss is caused by the peril insured 
qcainst but he is not required to prove the cause of the loss with absolute 


inty. His duty is only to establish a ‘prima facie’ case. (21) 


PT Lc 


Any peril, which the insured seeks to insure against and the insurer is _ | 
accept, can be insured. The perils differ according to the class of insurance} 


PA ast 
- 


find out the peril insured against. It is, therefore, absolutely necessary that 


Sic | 
sions | : 


I amy, Op. cit. | PP. 246-47. 
“amy, Op. cit., pp. 251-52. 


p. Ivamy op, cit., p. 351. 
“NY, Op. cit., pp. 389-9] 


21. ly 
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2. Chambers’ Encyclopaedia Vol. 13, p.61, Insurance. 
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_ , MODERN INSURANCE CONTRACTS 


surance is to seek protection against all kinds of risks to 
d. The insured tries to shift the burden of the probable 
of others, who are prepared to take the tisk for some 
nancial gains to themselves. All those agencies which do insurance business 
and bear risks have found through experience in general, and mathematical 
b culation in particular, that they will make a reasonable profit after 


meeting such incidental expenses. 


The purpose of all in 
which man is expose 
Joss on to the shoulders 


ANALYSIS OF THE MODERN INSURANCE CONTRACT 


1. INTRODUCTION: 
iil insurance contracts are made on the principle of uncertainty, uncertain 


MaTineHaaneenentiGrecks. The ancient Greeks advanced] , nts which involve speculation as well as risk. Both the insurer and the 
sTECKS AQCValiced |p : - - : 

ship or its cargo at a very high rate of interest which included, in ig cc ee Meee comes tsking a loss and 
the payment for the use of money, the charge for the risk of losing) Sa 

high premium in the form of a high rate of interest was demanded {ig 
skipper partly for use as capital and partly to cover the risk of loss of x 
Thus every contract of marine loan in the ancient Greek contagl 
element of interest. The rate of such marine loans was much higher tha 
normal current rate of interest in the country. 


It is said that the modern contract of insurance is based on the yu 


iii contracts of insurance are embodied in a formal document, called a 
plicy (Life Assurance Act, 1774) which the insurer is legally bound to 
sue to the assured on the receipt of the premium and failure to do so will 
ender him liable to a fine. (The stamp Act, 1891). The policy is issued by 
ihe insurer when the proposal is accepted and it contains all the terms of the 
** Money was advanced on a ship or cargo, to be paid with large nteng * 

the voyage prospered but not repaid at all if the ship be lost, the raj 
interest being made high enough to pay not only for the use of the gg 
but for the risk of losing it.” (1) 


a) The Premium: The premium is the price at which the insurer is prepared to 
ake risks and bear the burden of the probable loss involved in the contract 
if insurance. On the basis of the law of averages, the insurer finds through 
} tiperience a reasonable amount sufficient to cover his risk as well as other 
P cluyes, including his profits, and fixes his premium to be recovered from 
~ The insurance elemenlgiiiiie assured. Once the premium is paid and risk accepted by the insurer, it is 
returnable. 


\ 


And, according to Chambers’ Encyclopaedia | 


the Greek loans was formed in the provision that if the security upon yi 
the money was advanced was lost or destroyed, then the debt was cancé 
DOTT tO ano 


For example, if a cargo of grain was to be shipped from one | 
fhe main factors which influence the determining of the premium are the 


the owner of the grain would borrow its value at a rate in exces 

current rate of interest. Then, in event of loss, the money lender haiiiglims, commission, and profit. The size of profits from the investment of 
bear the burden and the owner of the grain was not required torepy gum accumulated funds of the insurance companies can also play an 
loan.” (2) mportant part in determining the rate of premiums. 


Mt contract Of insurance becomes effective only when the premium is paid 


1. Encyclopaedia Britannica, Insurance, vol.14., p.657 
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by the assur ’ the i 2r. The premiums are i ; 

by - ee re = Sigeanmges a) method of determining the amount of premium relative to the risk 
/ c Or each week); both the a.” eationé nee ae) = ; 

premium and the date of its payment are clearly expressed in , ee ed, especially et ee ae EeHo0 Meme ee 

The policy remains in force during the period of its duratio: nt their OWN arbitrary ways of fixing premium eS ry 

to | b . pe oe SS al once, As such, the premiums charged from the assured are most likely to 

o la on-payment of the subsequent instalments of the pr. on Te 

Se eee , ome Oe “'Tiyy =: elements of profiteering, exploitation and even wagering. 
their due date, or within the © days of grace ’ allowed for the pay ment gy gontain 
premiums. Normally a loss occurring during the days of grace jg Ove 


the instalment due is paid before the expiry of the days of grace, (3) 


(h) Indemnity 


el | | indemnity signifies protection against loss, and it therefore reflects the 
Once the premium is paid by the assured and risk assumed by the Suga Bn of fe een fo secure himself against such a loss without seeking 


is not recoverable under a valid and legal policy. “ Once the premium; ‘ 

. ane, P any profit from it. 
and risk assumed by the insurer, there shall be no apportionment orga 
of premium afterwards, even though the subject-matter of the rig, 
vanish before the period of cover has elapsed. ” (4) And again, “ ‘ie I Every contract of insurance is normally a contract of indemnity because it 
taken is entire, if it has once attached, no apportionment of Prema ns Sq compensation for loss to the insured; but the insured must not be 
possible even if the policy subsequently becomes forfeited.” (5) ¥ allowed to make a profit out of it. He will be able to recover his loss but not 


H }) more, unless previously agreed otherwise between the parties. If any one is not 
Wi} )) adequately insured, his insurers are not expected to repay him above the limit 
In fact, in many cases the assured, owing to their ignorance of the inupgilNgfthe amount insured. This principle is clearly stated by L.J. Brett, “‘ The very 


law, or their inability to continue with the policy, fail to recover eye ef foundation, in my Opinion, on every rule which has been applied to insurance 
of the premium. The failure of consideration is attributed in most cag jiiiiwis this, namely, that the contract of insurance contained in a marine or fire 

e conduct of the assured because of their lack of knowledge of ingugg noli (and that equally applies to accident policies) is a contract of indemnity 
law and, consequently, they have to forfeit whole or part of their premium (iijlomey and) that this contract means that the assured, in a case of loss against 


which the policy has been made, shall be fully indemnified, but shall never be 
nore than fully indemnified. That is the fundamental principle of insurance, 


 cenne aie 


Further, there are many lapses and surrenders of policies by the assured gmmmandit ever a proposition is brought forward which is at variance with it, that is 
many reasons beyond their control, and in all such cases, they are the logiumto Say, Which either will prevent the assured from attaining a full indemnity, 
because they are unable to recover the major part of their premiums. Agaepn whlch will give the assured more than a full indemnity, that proposition 
a close study of British insurance shows how the insurance compaggamst certainly be wrong. (6) 


arbitrarily fix premiums and charge varying rates for different peopk. 7 
most of the cases relating to commercial insurance, it is impossible tof 
any scientific, or even quantative relationships between the premium qieeiee ate certain kinds of contracts of insurance, e.g., life and personal 
>. sf accidents insurance, which are not contracts of indemnity, for in all such cases, 


risk against which insurance is required. Above all, there is no scientiicg 
—— IN ire _ W the insurer has to pay compensation on the happening of an event without 
3. Ivamy, op. cit., p.168. reference to loss. 
4. Cheshire, G.C., and Fifoot, (r°S:. The Law of Contract, Loni 
1964—p.497, 
: 5. Preston, S§., and Colinvaux, R.P. The Law of Insurance ,\o\{ii———_/////iinmnmnEE Sees ss = 
| i 1939—p.122. 6, Dinsdale, W.A., Principles and Practice of Accident Insurance London 
ii 1969-p.34, 
ie: | 
7 
aH) | j 
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The operation of the principle can be shown by considering 4 COM haracter of risk 
motor policy. “ The insured estimates in advance the value of his 4 reflected in the a 
£1,000 and pays a premium accordingly. If his car is totally lestroyaall 
he will not, however, automatically recover £1,000. It ma ~~ ay. 
Over-valued the car at the outset, or that the market value o| ~ ‘y jooordiNE to the eR aaa pecteees 
during the period of insurance. What the insurers will pay will the pmpensation “i ie mee per ee Peaiiiisteinnder cany 
the car at the time of its destruction, and if they can show that at tha sia money sb t * ais ractice the insured, in many cases, never gets full 
car of similar age, make, type, and condition could be bought fo, L153 gircum>™ ee Ae - it j ithe a Lee ancl le nor an 
will not be liable to pay more than £750. With a cheque fo: £750. thei gompensation oN oS pane Lee 3 ; 7 : P Ey 

“Us ablished practice in insurance, especially in ‘ valued ” policies, that the 


will be fully indemnified. The same principle applies to a partial log.” () 


(c) Limits of Indemnity 


There is practically no limit to the amount of damages that may be inal 
the insured under a policy of indemnity unless the policy is a ‘ valu) 
agreed value “ one, in which case the sum insured is the measure of indy 
and, under no circumstances, can payment exceed this limit. “ Under, 


of this kind, the sum insured is deemed to be the value o! 


throughout the currency of the insurance and the sum insured is paid yi 


any adjustment for total loss of any of the items— valued po 


] 


contrary to the principle of indemnity but, legally, it is he 


agree the measure of indemnity at inception of the contract, instead of yyy 


) 


to assess the amount of pecuniary loss after the insured event has takend 


and given rise to a claim.” 


Further, ~ it is necessary to distinguish * agreed value ’ or ‘ valued’ poy 
from those which are made subject to the usual “ inventory and valuatig jointed out by M.R.Emanuel, “ it is clear that, under a valued policy, the 


clause — which is accepted as evidence of the value of the property onthe 
of valuation — subject to reasonable allowance for depreciation or apprecignileis violated that an insurance is a contract of indemnity.” (10) 


at the date of loss, within the limits of the sum insured.”(8) 
(ii) Real Significance of Indemnity 


A scrutiny of the insurance contract and the principle of inc 
it is partly based on the concept of usury and interes 
indeterminate character of risk; and partly on the element 

7. Dinsdale, op. cit., p.46. 

8. Dinsdale, op. cit., p.46. 


+ fife insurance, however, are, as we shall see hereafter, no contracts of 
‘ndemnity, they are contracts to pay a specified sum on a certain event. Even 
sontracts of marine insurance are not always contracts of perfect indemnity; 
ihe assured may recover more or less than the sum which would actually 


compensate him,” 


eld that the pas 


UL 


‘\ showsgeOf the contract. In all such cases, the insurance policy is only partially a 
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d can do, in ‘ valued ” policies recover more than their loss. “ Contracts 


Thus, under a valued policy, that is , when the value of the thing insured has 

| Seen agreed on between the parties, if there has been a total loss of the thing 
sured, the assured, if fully insured, recovers the sum agreed upon, which may 
HCles appeal he, and often is, in excess of the true value of the thing lost. On the other 
jand, the value of the thing lost may be in excess of the agreed value, yet the 
gsured does not recover more than the sum in respect of which he has caused 
imself to be insured and has paid a premium.” (9) 


Thus, there is every possibility that, in such policies, the general rule of 
nsurance, i.e. that it should be a contract of indemnity, will be violated as 


assured may, in fact, recover more than his actual loss, and to that extent the 


ie parties in the contract of insurance can defeat the very object of the 
principle of indemnity by settling the value of the insured subject at the time 


contract of indemnity. Some insured, as in the case of ‘ valued ” policies, will 


— ———— eel 
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9, Gutteridge, H.C. (ed), Smith, Mercantile Law, London, 1931,p.406—7. 
10. Emanuel, M.R., Insurance Law, Theory and Practice, London 1931—p.41. 


SORE SEES 
Je Rs 
~ -~ 


~* 
. : > . - 
7" ~ =< 
- - - = ~ : as 
= - — aa ™~ “23 y <a 


= 


95 


types of property, especially where values are liable to 


receive more than their loss: while others. in ‘valued 
ce of growing crops and other farming products by the 


~a “Cth | ynjustly for certall 


than the actual value of their loss. | 

Wat fuctuations. eae f this type.(12) 

3 as are obVIOUS EXAMPIES © Pe 
The supporters of insurance argue that this does not in any way int | 
basic principle of indemnity because the parties have agreed onh on iis manifestly clear that the claim that a contract of insurance is a 
amount of indemnity before rather than after the occurrence of Jog ‘It Pad of indemnity, is not true. It is merely a simple contract of business 
argued that the principle of indemnity is not infringed and that aj the 4 ‘on tWo parties, the insurer and the insured. The former agrees in return for 
does is to agree at the outset, rather than after a loss occurs, what the mesg Ly amium to pay to the latter an agreed amount of money on the happening of 
indemnity is to be(11) ) erent which is of an uncertain nature. The amount of money received by the 


ed may be more or less than the value of his actual loss. On the other hand, 
Aad ” | he event does not happen at all, the insurer earns the premium merely for an 
Obviously, it is not true that the principle of indemnity is not ‘0'inged a ortain event. In other words, a contract of insurance is an ordinary agreement 


| insurer is fixing something which does not exist at present and “ete i eeween two parties who agree to pay each other a certain sum of money on the 
| scientific method of determining the magnitude or otherwise of that = ning of an uncertain event. Thus the whole deal of compensation in return 
other words, he is trying to determine what is indeterminate a ed for premium between the insurer and insured is dependent on one uncertain 
Wy |) ii} substituting uncertainty with certainty. This, is a clear violation of the pja.ggiiiggeumence and this amounts to wagering or gambling (13) 
I aya e of indemnity. : 
(c) Insurable Interest 


Again, in cantracts of insurance for life and other personal 


» principle of indemnity is violated whenever either of the parties receive magiMany people find it hard to differentiate between insurance and gambling 
less than their due share of compensation. pecause they look alike. “The outsider is struck by the seeming similiarity 
between insurance and gambling. The racegoer, he points out, pays a sum of 

money to a bookmaker, who promises in return to pay a larger sum if a specified 


’ 
sLiat 
QW IUETT | 


Furthermore, the particular event, against which insurance 1s requirec, is e¥giihorse Wins the race. How, he asks, does the bookmaker’s action differ from that 
very uncertain nature. If the event happens, it may bring pecuniary benef \igf the insurer who receives a premium for the insurance of a house against fire; 
compesation for the insured of more than his actual loss, and if it dog gignd who promises to pay a larger sum if the house should be destroyed or 


occur, it will earn premiums for the insurer for nothing. As such, 4 contrg@i@@amaged? The short answer is that insurance differs from gambling because 
insurance is no different from a wager, in which either of the parties promigfiiyimsurances can be granted only where there exists an insurable interest; that is to 

pay a sum of money or its equivalent to the other on the result of an uncng ‘ay, the insured must have an interest in the preservation of the thing insured, so 
that he will suffer financially on the happe ning of the peril insured against. 


: Insurance without such an interest would be a mere wager and as such, 
: “wnenforceable at law.”(14) 


event. 


}2. Cockerell, op. cit., p.23 
(3. Halsbury’s Statutes of England, London, 1949, Vol.13, p.17 


14. Cockerell, op. cit., p.3 


Finally, there are many complications and injustices in the system ol ‘avery 
h| marine and non-marine insurance. In non-marine property insurance, the inug 
try to insert certain conditions in the policy to make the insured seek cover! 
the full or near full value of the property at risk. Such conditions may open 


11. Cockerell, H.A.L., Insurance,Teach Yourself Books. Lonc 
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This basic distinction was not appreciated in the past when ther, OF INTEREST. It is argued that the insurable interest must be 


nc th MASTS Wer = : : - : 
restrictions on gambling or wagering in English law. It was common 7 Be cat because compensation provided by the insurance policy 1S 
to insure the lives of political figures to bet on the Prime Minis: ‘Deg Be 9 08 This line of argument fails to explain how to determine 


Cr Ors _ an” nt. . . 
“1 gE ogy DAY iife or other such interests which are not capable of 


famous personality and “under the Common Law the court COUld gn glee. of human ; 
wager on the duration of a human life; and insurance societies did not d | F } in terms of money.” Most life assurances are made by persons on thetr 
issue policies to persons who had no interest in the lives to be insured Aaa where the insurable interest is higher than a pecuniary interest and is 
was not uncommon for insurance societies to issue insurance on lives ang ale one of valuation. Furthermore, insurances are made by persons on the 
events, in which the assured had no interest, and this led yey gt g0t | husband or wife ,where the insurable interet is far higher than 
undesirable gambling and hideous forms of wagering in the insurance} am je : caterest and is not capable of valuation in monetary terms. In all 


WP asesthere is hardly any basis of valuation of the subject-matter, but still 
| L, insurance policies are issued on the basis of indeterminate insurable 
The Life Assurance Act, 1774, was passed to stop such malpractices in thea -. ” (17) 
of insurance. This Act emphasises the importance of insurable Interest ig 
contract of insurance, but fails to define the nature and extent of ingum 
interest. In addition, it does not cover some important fields where was | win. the Act does not take cognizance of many real and legal obligations 
and gambling by mischievous persons may occur. “This Act covers all inguam may have insurable interest. In the words of Breston, “profits which 
i] | other than those on ships, goods or merchandises, that is, other than mgm sght be exceedingly difficult to calculate are commonly insured by valued 


: 


insurances and insurance on chattels. Whatever the real intention ((eAnd legal obligations, such as the obligations of a wife towards her 


legislature may have been the exception oj Insurance ON googiam span may give an insurable interest in the life of another - - although they 
merchandises was construed as extending to insurances on all chattels wheiiiiSanot be strictly described as “pecuniary”. Nor can the unlimited interest of a 


against sea or land risks, and therefore the passing of this statute gij ‘ qin in his own life be so described. Again, it has been said that it is not 


and accordingly still unfettered by any prohibition against w gH aficient that such loss might follow. In short, pecuniary loss affords a most 
transactions or any stipulation as to the insertion of the names of the perggy muitisfactory test as to the existence of an insurable interest.” (18) 
persons interested. Money in a form in which they can physically be bumely 
asporated are “goods” within the meaning of the Act, and a policy ing 
against loss of such money by burglary and house breaking is not within man has unlimited interest in the life of his wife, and a woman in the life of 
Act.” } her husband. Likewise, there are many other cases where the court is not likely 

® {0 limit the indemnity. For example, when a policy is affected by a creditor, 

¥ je may claim under the policy, and , in addition, receive payment from the 
“Where the main subject-matter of insurance is a chattel, the whole contatiieutors of the debtor. Thus, the amount of a policy affected by a creditor 
insurance is outside the Act and so in a motor-car policy it was held tha Gover not only the debt, but also the premiums of the policy and interest 


Act had no application even to the insurance against third party risk whichy forthe period equivalent to the expectation of the life of the debtor. (19) 


ny) ip incidental to the insurance of the car.” (16) 
HTT 
0 SOO a ~~~ Fh hhis is considered equivalent to making profit out of the death by M-P.Picardo, 
db |). Holder, E.A., Houseman’s Law of Life Assurance, London, |%¢-».!6 JAShough it was at one time held otherwise, it is now immaterial that the debt 
| 16. I MacGillivary, E.J.and Denis Browne, /nsurance Lav London, |S\aam — a Er 
Para 431-432. 17, Holder, op. cit., p. 27. 18. Holder, op. cit., pp-27—28 


9. Houseman, D., The Law of Life Assurance, London, 1937. p. 16. 
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has been repaid before the death. If the interest 

out i is Valid and the creditor -. . 
of the policy, then the insurance is valid a ne credltor cg ce Act 1774, provides that a policy effected 
ae . stout insurable interest shall be null and void, it does not impose any 


dropping of the life, recover from the insurers the 2 : 

PF .cichment and the making of such an insurance is not a statutory crime. It 

Ricmcrec, be a Common Law demeanour. Lack of insurable interest Is a 
office 


money, thus making a profit out of the death. 

¢ which the life office may plead in resisting a claim. The life 
af ie waive such a defence and if it does so the rights of property in 
the policy will be determined irrespective of the statute.” (23) 


This shows how under the existing law, one can reco 
: amount or value of the interest of the assured even though the» % 
. interest has ceased to exist. (21) Further, “‘in the case o 1 
| lives of third parties, it would be quite possible to tran: 
way of indemnity. Apart from express agreement, however, a life ing. 
policy is not a contract of indemnity; and if there is a good insu ) 
the time of the contract, the policy remains valid although the 
Hh} interest has ceased before the time of claim. “This is confirm by the ca 
| Dalby V. India and London Life Assurance Co. (1854), 15 CB. 365, 9 
Wit Anchor Life office, having issued a policy of £3,000. reassured for an | 
HH] the India and London Life office. The principal policy was surrenders 
the Anchor continued the reassurance. The reassuring office 
the ground of lack of insurable interest. It was held, that the Life Aggy 
Act, 1774, required an interest only at the date of t! 


policy was valid.” (21) 


(i) Life Assurance Act 1977 
nspite of its strict provisions regarding the insurable interest 
Assurance Act 1774 has not been very successful in stopping wagering in the 
eld of insurance. Once a valid insurance policy is issued to the insured, it 
anno be declared invalid even if it is afterwards transferred to another person 
t pees n0 interest in it. In the words of MacGillivary, “it cannot afterwards 
y invalidated by assignment to a person who has no interest, but takes it 
ne ely as a speculation.” (24) And, this occurs also if a person acquires a 
rong interest in the death of another person by contract even though he has 
io interest in the life of that person. This shows how wagering in the guise of 
psurance could still be practised and the Act totally failed to stop such 


practices, 
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_ Another interesting example is the insurable interest in t! 
persons, a man and his fiancee as quoted by MacCillivary, | 
action lies for breach of promise of marriage at the instance o/ 
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an engagement each has a pecuniary interest in the life of | 
principle would be sufficient to support a policy of life assurance fj 
reasonable amount having regard to the financial prospects of the party vhyg 
life is insuranced.” (22) According to the same author, in the United Sug 
of America, the established rule regarding the insurable interest “seems tof 
that if there is a de facto state of dependence, the dependant has an nun 
interest in the life of the person who supports him even though he has nokg 
claim to be supported.” (22) More surprising, it seems when we find the 
“there are decisions to the effect that a woman cohabiting w: 


pane to Polloch, “There is nothing to prevent any person from insuring 
is own life a hundred times, paying in each instance, only one premium 
provided it is bona fide, an insurance on his life, and, at the time, for 
ber nei and there is nothing to prevent him from dealing with such policies b 
usigning them to someone else, and nothing to prevent this being done, even 
ou at the time when he effected the policies he had the intention of so 
dealing with them. There is no law against this, and it is not within the evil or 


misc if of the statute.” (25) 


— — ee eG SS ee SS 


23, Holder, op, cit., pp. 20-21. 


by a man who is not her husband has an insurable interest i 
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20, Elements of Insurance Law - London, 1939, p. 22. 25. MacFarlane V. Royal London Friendly Society (1886), 2 Time's Law 
Reports, 755 quoted by Dr. Muhammad Muslehuddin, /nsurance and Islamic 


21. Holder, op. cit., p. 27. 
22. MacGillicary, op. cit., para 494-495, Law - London, 1969, p. 58. 


has been repaid before the death. If the interest existed at 
out of the policy, then the insurance is valid and the 
dropping of the life, recover from the insurers the am 


money, thus making a profit out of the death.” 


This shows how under the existing law, one can recover a su! 
amount or value of the interest of the assured even thoug! 
interest has ceased to exist. (21) Further, “‘in the case of li! 

lives of third parties, it would be quite possible to transact | 
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way of indemnity. Apart from express agreement, hi 


policy is not a contract of indemnity; and if there is a good | 
the time of the contract, the policy remains valid although the ing 
interest has ceased before the time of claim. “This is confirmed by th 
Dalby V. India and London Life Assurance Co. (1854), 15 
Anchor Life office, having issued a policy of £3,000. reassured for { 
the India and London Life office. The principal policy was surrendered i 
the Anchor continued the reassurance. The reassuring office resisted a ly 
the ground of lack of insurable interest. It was held, that the Life Asgups 
Act, 1774, required an interest only at the date of the contract and thai 


policy was valid.” (21) 


Another interesting example is the insurable interest in t 


persons, a man and his fiancee as quoted by MacGillivary, “In as mucha 
action lies for breach of promise of marriage at the instance of either payg 
an engagement each has a pecuniary interest in the life of the other whig 
principle would be sufficient to support a policy of life assurance fy 
reasonable amount having regard to the financial prospects of the party why 
life is insuranced.” (22) According to the same author, in the Unit 
of America, the established rule regarding the insurable interest “seems ta 
that if there is a de facto state of dependence, the dependant has an insuni 
interest in the life of the person who supports him even though he has nok 
claim to be supported.” (22) More surprising, it seems when we find tig 
“there are decisions to the effect that a woman cohabiting with and suppot 
by a man who is not her husband has an insurable interest in his life.” (22) 
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20. Elements of Insurance Law - London, 1939, p. 22 


21. Holder, op. cit., p. 27. 
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Although “the Life Assurance Act 1774, provides that a policy effected 
without insurable interest shall be null and void, it does not impose any 
shment and the making of such an insurance is not a statutory crime. It 
office 


Gelence which the life office may plead in resisting a claim. The life 
can, however, Waive such a defence and if it does so the rights of property in 


the policy will be determined irrespective of the statute.” (23) 


(i) Life Assurance Act 1977 


Inspite of its strict provisions regarding the insurable interest, the Life 

Assurance Act 1774 has not been very successful in stopping wagering in the 

field of insurance. Once a valid insurance policy is issued to the insured, it 

cannot be declared invalid even if it is afterwards transferred to another person 
yho has no interest in it. In the words of MacGillivary, ‘“‘it cannot afterwards 
be invalidated by assignment to a person who has no interest, but takes it 
merely as a speculation.” (24) And, this occurs also if a person acquires a 
strong interest in the death of another person by contract even though he has 
no interest in the life of that person. This shows how wagering in the guise of 
insurance could still be practised and the Act totally failed to stop such 


yp! ces, 


According to Polloch, “There is nothing to prevent any person from insuring 
his own life a hundred times, paying in each instance, only one premium, 
provided it is bona fide, an insurance on his life, and, at the time, for hi 
benefit, and there is nothing to prevent him from dealing with such policies b 
assigning them to someone else, and nothing to prevent this being done, eve 
though at the time when he effected the policies he had the intention of so 
dealing with them. There is no law against this, and it is not within the evil or 


mischief of the statute.”’ (25) 
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23, Holder, op. cit., pp. 20-21. 
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25. MacFarlane V. Royal London Friendly Society (1886), 2 Time’s Law 
Reports, 755 quoted by Dr. Muhammad Muslehuddin, Jnsurance and Islamic 


Law - London, 1969, p. 58. 


101 


uestion enforceable as a contract, and not a wager within the 
, ws 2 enforceability rests ultimately on the Common Law, which 
p® 184 F Fi contracts, including those of insurance, made for 
M s “The only limitation was, and is, that such contracts must conform 


(111) Gaming Act, 1845 


The object of this Act was to stop all malpractices in the nature of Wapes 


insurance. The Act starts by declaring all contracts or agreements by y o ti Law principles, and this particular class of contract has been saved 
gaming or wagering unlawful without defining what constitutes ‘ game? : & ee of the gaming law by insurance statutes, which, by their 
an the said principles, have in effect, legalised or reserved the legality 


all games are quite legal in common law, it becomes confusing to differ r 
between what is lawful and what is unlawful. Our apprehension is cong ’ 
H.A. Street, when he says,“much of the confusion into which this branch ofa 
has drifted is due to the absence of statutory definition. The silence Of statue 
has placed upon the courts the duty of defining terms and phrases, se 
purpose of deciding whether the facts provided fall within their oan we Gi ‘oid ( eG cy conde ert) dere eect 
Haare ee rae ct (26) of a considerable portagg on “ace afe Wagers made without any kind of interest in the subject-matter 
a than the interest which the wager creates. Insurance policies, therefore, are 
a , within the Act, if made without interest, or concern in the 
| i se tate It is doubtful, however, whether the Gaming Act requires any 
sje interest in the strict sense in which insurable interest is required by the 
as ae 1774. The Act relates only to gaming and wagering, and there 


at > conforming thereto.” (28) 


iy 
of, 


| 
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Again, the practical difficulties in differentiating between a policy of ins 
and wagering are very forcefully set out by the same author, a policy 
insurance is in externals hardly, if at all distinguishable from a wager. Where 
contract is not one of indemnity, the mutual risk of loss and gain 1s apparggy 
and where the contract is of indemnity, the operation of the Act of Use 
applicable, would be avoidable only in the doubtful view that the recoupment 
loss does not amount to a gain. It has been stated of a contract of indemggy 
that four distinctions may be drawn: | 
(i) That the payment by the insurer is made ‘qua’ indemnity; but a man whohg 
lost his property may well regard such payment as a gain. That itat a 
constitutes a regain is undeniable; | 
(ii) That the event is adverse; but surely if a man bets that misfortune will 1 
him and suffers as anticipated, the contract remains a bet: 
(iii) That the loss of premium is unaffected by the result; but this is so in coypgy 
cases also; and j 
(iv) That insurance do not win the premium; but this is doubtful. Big 


insurance policy looks like a wager, generally renewed from year to year.” (2) 
i 


: s 
it ve Acts that an expectation a future Renatitat does not create an insurable 
4 est Within the meaning of the Insurance Act: but if the expectation is more 

y to be realised than defeated, a contract to insure against its loss is not a 
anttacl ling Or wagering. It is submitted that the absence of 
a if ible interest in the ‘strict sense does not, by itself, import the element of 
amin ing 025 to avoid the contract under the Gaming Act.’’(29) 


¥ aa 
wn 

ot ¢ early define the meaning either of gaming or wagering which 
make: “fi difficult to distinguish a policy of insurance from wagering. The Act © 
alo fails to prohibit the insurance policies which in substance are wagering but 
¢ be lawfully issued in the Common Law. It is true both of the Gaming act as 
well as the Assurance Acts that they merely render the contracts made by way 
if gaming or wagering void but cannot make them illegal. Thus, those who are 
nilty of wagering or gaming cannot be punished under the law of the land. 


} 


| 


28, Street, p. 120-21 quoted by Dr. Muslehuddin, op.cit., p.60—61 
29. Insurance Law, op. cit., para 442 


Then he shifts his arguments to wagering and says “ the question, howe 
whether a policy can be differentiated from a wager is only of academic interedy 
26. Law of Gaming, London, 1937 p.1 quoted by Dr. Muslehuddin o} . SIM 
27. Street, HA. Law of Gaming, London, 1937 p.120—121 quoted ty] 
Dr Muslehuddin, op. cit., p.60—61 
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Some people doubt its applicability to insurance policies. It 


I 


Simr 


gaming or wagering without mentioning insurance. It is argued th, con (4) een ae we ORM rn nie nee 
insurance do not fall withing the scope of the Gaming Act of 184s Fy the etre thas PO of ead th 

complete silence of the Act on the most significant subject ot wg has no interest in the Barereaua tier pas ate ¥ ae 
reduces its importance in relation to the contract of insurance. T} “t loss.Thus, the Act plays in the hands of the mischievous 


a retrogressive step from the viewpoint of the insured. ote who are likely to use the weapon of assignment of 
policies to defy the law and to make profit out of wagering 
in insurance. Lord Mansfield has rightly said,“ insurance is a 
contract on speculation” and as such “ it is frequently hard 
to distinguish , as regards principle, a contract to insure from 


an ordinary danger.” (31) 


(iv) Marine Insurance Act 1906 


This Act replaced the previous Acts of 1745 and 178§ 

criticism of this Act are: 

1. The Act renders void all contracts of marine insurance entered into 
(a) By way of gaming or wagering, or 
(b) Without interest and without expectation of 
acquiring interest; and 
(c) All policies made on the basis of ‘policy’ 
of interest. 

But this is not enough to stop illegal business in insurance | 


policies, Unless wg 
practices are made illegal. The Act does not make such policies illegal 
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On this point, MacGillivary’s comments are quite appropriate.“ If the insurance 
js upon property and not upon any specified interest in it, and if there is no 
condition to the contrary, the fact that the value of the assured’s interest change 
juring the risk does not affect the validity of the contract. Where an owner, who 
had mortgaged his premisss insured them, and subsequently his equity of 
yedemption having been sold under an execution, he was at the time of his loss 
in possession of the premises as tenant to the mortgagee, it was held that he was 


entitled to the amount insured by the policy not withstanding the change in the 
gature of his interest.(32) 
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2. The Act also fails to provide a comprehensive definition oi the ing 

interest, to cover every aspect of insurable risk. Besides, it has other flawyyg 

regard to the application of insurable interest to varying situations: 
(a) An expectation of acquiring a right is equivakng 
an insurance interest. : 
(b) A right is enough to create an insurable interes gg 
if it is uncertain occurrence, or capable of annulmeng 
it is based on the happening of some future event wig 
may never happen, or dependant upon the chance olf 
coming into possession which may never materialise, 
(c) A partial interest of any nature is also insurable 

ie the words of MacGillivary ,“‘ so, too, interest to thefi 

amount of the risk insured is not required byt Seeeneeenenawenan meaner errancenannnnanccennnannnan mean masa nanan nae nwenan ana naenemama mama 

Gaming Act. One who has a limited interest in poi @glyDn Muslehuddin, op, cit:, p.68 

but has some concern for the safety of the whole m 32. Insurance Law, op, cit., para 462 

insure it up to the full value.(30) | 
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30. MacGillivary, op. cit., para 442 


3, As a result , the insurance companies and the underwriters have ma 
enormous profits by issuing illegal policies and by their unlawful practices in th 
way ol Wagering Or gambling in insurance. Many insurance experts have called 
this kind of exploitation and other malpractices in the field of insurance as “ the 
organised swindle” of the insurance companies. 


The following figures relating to policies subscribed, surrendered, lapsed and the 
profits made by the companies will give a rough estimate (which is just the tip of 
‘the ice-berg) of the scale of profiteering and exploitation through gambling or 
wagering in the civilised countries of the world. 
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22.336 policies, out of vag 


a) The Refuge Assurance Company issued 9,3 
we 314 eed during 1909 and 1918. It seems that the majority of jpyoeserl Conclusion 
policies issued during this period lapsed for one reason or another vithin gal series of legislative measures of the British parliament since the middle of 
— century to control wagering and gambling in the insurance, 
sh they were without much success, is a close indication that there is 
“hing fundamentally wrong in the approach of the British politicians in this 
"wer The main efforts have been concentrated on the principle of indemnity 
. — interest, in order to stop profiteering and gambling in the 
se business, but the main issue, which is at the core of the evil (i.e. 
mercial insurance and its effects on the community), has never been brought 
, Exploitation, profiteering and gambling are indispensable to commercial 
sgnnce, and unless the main defect in the insurance industry is rectified, 
emeal efforts to polish up secondary issues, will never solve the basic 


soblem of this industry. 


space of time.(33) 


The large number of lapses was revealed by B_Janner, M.P. in 1934 “ dug 
previous fourteen years nearly 100 million policies had lapsed and the Ovni | 


them lost upwards of £100,000,000. The income of the companies cOnde 
was £772,468.183: the management expenses and shareholders’ diyjg 
amounted to £314,981,599. But policy-holders received only £27] 599 864u 

the interest funds were increased to 215,000,000. The dividends to sharehg 1 


have more than doubled in this period.’’(34) 


1929 (in the USN 
ant efforts of successive British Governments since the middle of the 


th century to remedy the basic weakness of commercial insurance by 

ia h yo vl replacing it by state insurance met with severe opposition 
nt e| sored members of parliament and ended in a SeuRroutise 
vs the fom of the Friendly Societies Act of 1875 which “ provided 

[ n of friendly societies and laid down rules for their 
ot the basic i intention ‘being to protect the members from management 
eter in ba of improvident handling of funds or unfair conduct 


(b) “ Out of a total of 23,500,000 policies subscribed in 

I} ) 2,441,000 were surrendered and 6,523,000 lapsed, making a total of surengy 
and lapses in one year of 8,964,000. ” (35) The main reason for the surrend 

| WW . and lapses of about 5% of the policies was that they were unduly issued to thy 
| people who never fully understood the cost involved and their own abiliyg 
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meet such cost. 


The actual loss to the policy-holders was much greater than the figuresg 


because, “ this does not represent more than half of the amount lost to 
not less than 30m 


policy-holders, because the agents’ commission is usually 
cent, and therefore , it can be assumed that the policy-holders lost om 


100,000,000 dollars on that item alone.” (35) 


n pi, attempt to improve the basic defect of the commercial insurance 
M1 resulted in a compromise but this clearly reflected the common opinio 
és commercial insurance , Which was based on profit, could not be beneficial 
the community. The Beveridge Committee in 1941 suggested that, “* a resort 
mopoly was the only way of retaining the good while curing the defects 


. thessforeteneneaded the formation of an Industrial Assurance Board 
* In subsequent years, 


ii a statutory monopoly of premium collection.’ 
mittees were appointed to suggest improvements, in view of the bad state 
finsurance, which resulted in profiteering, gambling and exploitation, but the 
indamental recommendations of these committees entered rarely into the 
thie book. However, as a result of the recommendations of these committees, 


The growth of profits, premium incomes and the funds of the British insur 
industry during the last 50 years, in spite of multifarious difficulties and fi 
world wars, is a clear index of their prosperity; while the number of laps 
surrenders and lapses of policy-holders is an indication of their sufferinga 
other words, the insurance business has thrived at the cost of the policy-holdé 
and this has been mainly through gambling or wagering in insurance companil 
The growth of premium incomes, profits etc. can be seen from the tables Il 
in the chapter on the history of British Insurance. (36) 
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33. Barou, H., Co-Operative Insurance, London, 1936, p.53 


34, Barou, p.57 
35. Barou, p.60 


36. Barou, pp.60—63 
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(a) The Refuge Assurance Company issued 9,322,336 policies, oy of - 
6,426,314 lapsed during 1909 and 1918. It seems that the majority «General Concluso 
policies issued during this period lapsed for one reason or another Within & -Jative measures of the British parliament since the middle of 
spaceiofiimess3) ‘ he res ae to control wagering and gambling in the insurance, 
ghteent cee much success, is a close indication that there is 
| ‘they vi i ntally wrong in the approach of the British politicians in this 
sone i nears have been concentrated on the principle of indemnity 
previous fourteen years nearly 100 million policies had lapsed and the OWn patter. The mat terest, in order to stop profiteering and gambling in the 
them lost upwards of £100,000,000. The income of the companies cg, YE snd the insurable a ihe main issue, which is at the core of the evil (i.e. 
was £772,468,183: the management expenses and shareholders’ inl ps agua and its effects on the community), has never been brought 
amounted to £314,981,599. But policy-holders received only £271,599 Sr hae profiteering and gambling are indispensable to commercial 
the interest funds were increased to 215,000,000. The dividends to sharehay e eS ae srelmainidefect in the insurance industry is rectified, 
a efforts to polish up secondary issues, will never solve the basic 
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rod T of this industry. 


The large number of lapses was revealed by B.Janner, M.P. in 1934 “dy. 


(b) “* Out of a total of 23,500,000 policies subscribed in 1929 (in the Ug { 
2,441,000 were surrendered and 6,523,000 lapsed, making a total of sumengy 
and lapses in one year of 8,964,000. ” (35) The main reason for the SUrTenday 
and lapses of about 5% of the policies was that they were unduly issued to ty 
people who never fully understood the cost involved and their own ability 


The persistent efforts of successive British Governments since the middle of the 
weteenth century to remedy the basic weakness of commercial insurance by 
vata or wholly replacing it by state insurance met with severe opposition 
fom the business-sponsored members of parliament and ended in a compromise 
hich was the form of the Friendly Societies Act of 1875 which “ provided 
iuilities for the formation of friendly societies and laid down rules for their 
oduct, the basic intention being to protect the members from management 
uses, Whether in the form of improvident handling of funds or unfair conduct 


orardsindividuals.”(37) 


meet such cost. 


. The actual loss to the policy-holders was much greater than the figures gp 
F* because, “ this does not represent more than half of the amount lost tog 
policy-holders, because the agents’ commission is usually not less than Sip 
cent, and therefore , it can be assumed that the policy-holders lost om 
100,000,000 dollars on that item alone.” (35) 
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iguin, an attempt to improve the basic defect of the commercial insurance in 


19/1 resulted in a compromise but this clearly reflected the common opinion 
tat commercial insurance , which was based on profit, could not be beneficial 
fo the community. The Beveridge Committee in 1941 suggested that, ‘‘ a resort 
gmonopoly was the only way of retaining the good while curing the defects 
ad he therefore recommended the formation of an Industrial Assurance Board 
ili 4 statutory monopoly of premium collection.” In subsequent years, 
iommittees Were appointed to suggest improvements, in view of the bad state 
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The growth of profits, premium incomes and the funds of the British insuraig 
industry during the last 50 years, in spite of multifarious difficulties and fm 
world wars, is a clear index of their prosperity; while the number of lap 
surrenders and lapses of policy-holders is an indication of their sufferngil 


other words, the insurance business has thrived at the cost of the policy-nolé 
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greater State intervention in different forms has been introduced | 
F MQ 


107 


Acts to rectify the defects in the insurable interest, 


ie gocessve ae as vague and complex as it was before the enactment 


Insu , but the basi ained unsolved till today a to 
rance, but the basic problem has remained unsolved till today, (38 sr pen fine oa ing has always been part and parcel of 
Bp ” 4, statu ease . ; 
Py be vad n0 act of pariament has ever been successful in stopping this 


The insurance business, as practised in modern industria! Societies, jg 

civilised form of gambling or wagering, and contains all the éle ‘yy 
Ordinary gambling. The element of uncertainty, with all its sever | 
intensity, is also present in insurance as it is in other forms of gambling am 


. . : ° : : ~ of \ 
The principle of indemnity is an important part of the contract of ingg 


and is entirely based on the risk against which insurance is required, al 
risk itself is of indeterminate nature. In other words, one of thay 
components of the contract of imsurance i.e., indemnity, is based gu 
element of uncertainty. Besides, it contains the element of wagering Whig 
reflected in the character of risk. Further, the amount of indemnity Payaleg 
any insured is not free from the element of usury or interest ) 


In actual practice, the principle of indemnity is often violated, especiiiy 
‘valued’ and ‘agreed valued’ policies, and life insurance and personal} 
contracts are not contracts of indemnity, and hence, are likely to be fey 
with these evils to a greater degree. 


The premiums are fixed arbitrarily by the insurance companies without 


scientific or standard method and reflect great discrimination between Vale 
categories of insurance. The whole history of British insurance say 
example of how policy-holders can be defrauded and exploited in such matig 
The large numbers of lapses and surrenders of policies, especially those of 
lower middle class, and the ever-growing profits 
show the scate of profiteering by the latter and 
Some people call insurance business an ‘organised swindle 
consider it another form of ‘gambling’ or ‘wagering’ | 
enterprise. 


Again, analysis of the various components of the pre! 
contains an element of usury and interest (riba). Also 
insurable interest has further complicated the problems o! 


of the imsurance COMp@agy 
7 Tr) i» SES bh y he forme 
lle’ .while oth 
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indicate thita 
the problem ol & 


ati’ 


| sre many difficulties in differentiating between what is and what is not 


Pr cable interest. These difficulties are further increased by the concept of 


Yaw interest for there are many important interests which are not 
Ps, of measument in monetary terms. 
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«, addition, the legality of interest at the various stages of the duration of a 
Pa and , still further, its assignment to other persons who have no interest 
i jthave not , in any way helped in understanding the problem of the 
onble interest. In fact, it has made the entering into of a contract of 
f _more or less, a speculative venture. That is why it is often said that 
4 policy of insurance is externally hardly, if it all, distinguishable from a 
r. The Assurance Acts of the eighteenth and ninteenth centuries were 
ompletely lost in the intricacies of idemnity and insurable interest and , 
‘omequently, utterly failed to solve the fundamental problem of wagering OD 
gnbling. These Acts neither prohibited nor made illegal the existing forms of 
gambling or wagering, but merely made them null and void; whereas al 
entracts, including insurance, gambling or wagering, if in conformity with the 
Common Law principle, had been quite legal and lawful in Britain since 1 


Apore all, in all stages of its business, usury and interest (riba) play a leading 
mein the accumulation of funds of the insurance companies. 
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3. Clayton,op, Cit., p. 181, 


insurance. Inspit 
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ts to rectify the defects in the insurable interest, 
ague and complex as it was before the enactment 
Y wagering has always been part and parcel of 


é 
tutes. Gam a ament has ever been successful in stopping this 
ct 


greater State intervention in different forms has been Introd 
. : u 
Insurance, but the basic problem has remained unsolved till today. ty 


The insurance business, as practised in modern industrial SOCietie 
Aa 7 $j 
civilised form of gambling or wagering, and contains all the | \ 
| e 
ordinary gambling. The element of uncertainty, with al Its sey 

eh 


ntiating between what is and what is not 
intensity, is also present in insurance as it is in other forms of pambling ies in differe 8 


difficulties are further increased by the concept of 


ys 
re are many important interests which are not 


ble interest. These 
wy interest for the 
The principle of indemnity is an important part of the contract of; ff measurment in monetary terms. 
and is entirely based on the risk against which insurance js quell a 


risk itself is of indeterminate nature. In other words, one of the f interest at the various stages of the duration of a 
0) 


components of the contract of insurance i.e., indemnity, js ‘ae Oi | ddition, the legality h Seen herinersans who have no int t 
element of uncertainty. Besides, it contains the element of wagering yy ul still further, its SAGE : a Rs op EN 
reflected in the character of risk. Further, the amount of indemnity i | in nave not in any way helpe in understanding the problem o e 


interest. In fact, it has made the entering into of a contract of 
surance, more OF less, a speculative venture. That is why it is often said that 

“of insurance is externally hardly, if it all, distinguishable from a 

y, The Assurance Acts of the eighteenth and ninteenth centuries were 
mp tly lost in the intricacies of idemnity and insurable interest and , 
msequently, utterly failed to solve the fundamental problem of wagering or 
abhi These Acts neither prohibited nor made illegal the existing forms of 
moling or wagering, but merely made them null and void; whereas all 
oniracts, including insurance, gambling or wagering, if in conformity with the 
mmon Law principle, had been quite legal and lawful in Britain since the 
fiddle Ages. Common Law did not, and does not, distinguish between a policy 
“insurance and a wager, so long as they conform to principles, they are 
topnised as legal form of business and can be enforced in any Court of Law. 


any insured is not free from the element of usury or interest. 


| 0 
In actual practice, the principle of indemnity is often violated, espeqgim 
‘valued’ and ‘agreed valued’ policies, and life insurance and personal ing | 
contracts are not contracts of indemnity, and hence, are likely to - 
with these evils to a greater degree. 


The premiums are fixed arbitrarily by the insurance companies withouf 
scientific or standard method and reflect great discrimination betweenyayy 
categories of insurance. The whole history of British insurance js¢ ii 
example of how policy-holders can be defrauded and exploited in such maj 
The large numbers of lapses and surrenders of policies, especially thow off 
lower middle class, and the ever-growing profits of the insurance compaq 
show the scate of profiteering by the latter and of the losses by the fom 
Some people call insurance business an ‘organised swindle’ while ol 
consider it another form of ‘gambling ’ or ‘wagering’ , or merely a ‘speculify 
enterprise. | 


we all, in all stages of its business, usury and interest (riba) play a leading 
Bi, accumulation of funds of the insurance companies. 


Again, analysis of the various components of the premium indicate that a 
contains an element of usury and interest (riba). Also the problemoll i Catongp cit., p. 181, 
insurable interest has further complicated the problems of insurance. Insp 
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had created greed, avarice, parsimony and 
tees interest; hatred, anger, enmity and jealousy in 
we who 100 acefore, Allah had condemned and prohibited 


ih rity as an antidote to it (2) 


sP. 10 PA 
p y caved 

4 mixing trade with interest and did not find much 
Ly" pean hem of the evil 
Ye at PO the two: the Holy Qur’an warns them o e evi 
| ae peter attitude and admonishes them to abstain from this evil 
Bee 450 ad (Qur'an: 2: 275-276) 

ft gine r ur interest cannot stand except like the one whom Satan 

ft, WHO se 4dened by his touch. They have been condemned to this 

“acned say, “Trade is just like interest,” whereas Allah has 


cf ad forbidden interest. He who after receiving admonition 


INTEREST (RIBA) 


, ) 
ly 

(7K! 
5) * 


In order to judge the legality or illegality of commercial iNsUranos 
to analyse the nature of certain elements which are forbiddey nad 


of these elements are found in commercial insurance. jt y: th 

: . . if will a » 1; e . : * . _ 4 

insurance contract illegal and invalid. Therefore, it is quite ill i i od from a et shall be an for i Baa: 
Oa Ree ws Allah (to judge). But he who repeats the same offence, he 


porn where he shall abide for ever. Allah has deprived interest of all 
Je made charity fruitful. And Allah likes not an ungrateful sinful 


ry 
el: 


these elements before we can pass any judgement on commercial jaa 


(1) 


1. INTEREST (Riba) 
__, “the money-lender is likened to a madman. Just as a madman loses 


P, on account of his disordered intellect, in the same way the 

det is 80 concerned with money-making that he divorces himself 

HY pon sense. He is so senselessly foolish and impudent that he does not 
a his selfishness and greed are cutting at the very root of human love, 

| protherhood and fellow feeling, and destroying the common good of 
“cai, He does not care that he is gaining prosperity at the expense of 
| This is how he behaves like a madman in this world. In the next world 
ma ise like a madman at the time of Resurrection for, in the Hereafter a 
: «wil rise in the same condition in which he dies here.” (3) 


The first of the elements forbidden in Islam is interest i.e. riba, Isami 
interest as an economic evil harmful to society, economically, sociallygms 
as morally. Therefore the Holy Qur’an forbids Muslims to give or take ini 
But as this evil was deeply rooted in the economic and social lifem 
community, the law of prohibition was gradually introduced tqy 
unnecessary inconvenience and hardship to the people. (2) 


(a) The first injunction of the Holy Qur‘an only reminds people that inn 
does not add anything to individual or national wealth but, on the otherhgy 


decreases it (Ouran: 30:39). 
“That which you give in interest in order that may increase on other peg 


wealth, it increases not with Allah; but that which you give in charity, seg 


Allah’s pleasure, increases manifold.” 


ves, this Verse clarifies the fundamental difference between profit and 


est as summarised below: — 
) “The settlement of profit between the buyer and the seller is made on 


walters. The buyer purchases the article he needs and the seller gets profit 


(b) The second Commandment forbids Muslims to take compound inttm 
«ie time, labour and brains he employs in providing that article to the 


(usury) if they want real and lasting happiness, peace of mind and sucgagy 


life (Our’an: 3:129): 
“O you who believe; Devour not usury, doubling and quadrupling, them 


lent. Fear Allah and observe your duty to Him, that you may really prospef 


_ a 


a am eee eae 


1. See details in volume 111 chapter 4 of this book 
2. Syed Abul Ala Maududi, The Meaning of the Quran, Vol: || Dm 


ae 


Footnote, 99. 
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*e. 
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: >. a ae Pigs, 
en from the economic point of 
st leads to its ruin. As for the 
creates parsimony , selfishness, 
and kills the spirit of 


both morally 


yite clear that ev 
, pee™ society Dut mer 
ent”, py its very nature, 
3b? , erests - t 
ip pe! ’ int oney-worship, elc., 
ny cf Y for society 
gata ite therefore, ruinous [Or S$ 
tion. 


buyers. In contract to this, in the case of interest. Obviously the 4 
settle the transaction on equal terms with the creditor because te 
position. As far as the money lender is concerned, he gets that p , by 
interest which he considers as his profit. If the debtor spends it 
money in fulfilling his personal needs, the time factor definitely doa | 
any profit at all. And if he invests that money in trade, COMMergg al 
agriculture, etc., then there are equal chances of profit or loss Th, 
money at interest might bring a guaranteed and fixed profit to One ne 
loss to the other, or a guaranteed and fixed profit to one Patty Ye 
uncertain and indefinite profit to the other. | 


4. leads to economic prosperity. “ If the well-to-do 
thet eS ney liberally in buying their necessities of life and 
the end me a 
Hay gat) jents, and distribute a part of their wealth among the 
| mo! pet depo to buy their necessities of life, or if they lend it to 
ao apsdl? ee tsed or invest it in a business on the basis of 
yy witout int to their G t f ational 
i it without interest to their Government lor nati 


or en ysly, commerce, industry, agriculture, etc., will thrive and 


(ii) The trader charges his profit; however high it may be, once and ¢. 
but money-lender goes on charging interest over and over again anded gS 
Ay ac oath : ’ - ° - ° . 
SE at nn Os 4 The standard of national prosperity will rise higher 


increasing with the passage of time. The profit which the debto; yams “ae 
i hi om roduction of its wealth will become larger as compared 


money of the creditors, however, large it may, has after all its own jaa e 
there is no limit to the interest the creditor may charge on his money im and the ve interest is lawful. Thus it is clear that interest hinders 


ti tually happens, receive all the earnings of the debt % ie” . : ~ 
as sometimes ac y happ e g OT, Maye age co ation and charity helps its development.” (5) 


deprives him of all the means of livelihood or of the articles of his Peon tne 
and still might have the same amount of debt against him that was aj 


4 
“ I a 


the final Commandment of Allah, prohibiting interest and 
0 ful in our Islamic society (2:278). “O Believers, fear Allah 
sh | what is still due to you from interest, if you are true believers; but 
ot do so, then take notice of war from Allah and His Messenger. If, 
you repent and forego interest you are entitled to your capital, do no 
aan no wrong Will be done you. If your debtor be in straitened 
1 # give him time till his monetary condition becomes better. But if 


a 


oe" the debt by way of charity, it will be better for you, if you only 


of borrowing. 


(iii) The transaction in trade comes to an end as soon as the artic i 
price change hands. After this the buyer is not required to retuman hing 
the seller. As regards the rent of furniture, house, land, etc., the lent hing 
not itself spent up but is returned to the owner after the term. But inthe 
of the principal the debtor has to spend it first and then reproducejjm 
return it, to the creditor along with the interest. Thus the debtor runs a dogg 
risk; he has to reproduce the principal and also to produce its interest, ] 


a 
gy 


—— ” 


(iv) One engaged in trade, industry, agriculture, etc., earns profit by spend - j | 
time, labour and intelligence, but the money-lender becomes the strong t jjustims are also warned to abstain from interest and obey the 
the earnings of the debtor without any risk or labour on his part saeanamentt of Allah, or else they shall suffer the fate of the Jews, who 
i because he invests the money which is over and above his needs. He is pari vs forbidden to take interest, but they continued to do so (4:161), 
{| ed j respecte. take interest, which had been prohibited, and because the 
ite only to the extent that he is entitled to a fixed guaranteed interest, irespe eed they ; P ; y, 
of whether there is any profit at all or how much, or whether there ste unlawfully the property of others. And We have prepared a painful 
vgent {or the disbelievers.” 


loss. 


rhe Meaning of the Qur’an, Vol.1. op. cit., pp.201—205, Footnote 320. 
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3. The Meaning of the Quran, Vol. 1, op.cit., 198. Footnote, 316. 
4. The Meaning of the Quran, op. cit., p. 199. Footnote, 318. 
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The Holy Messenger of Allah, on his last Pilgrimage and in hjs 4 
mal to be conditional on the payment of a predetermined surplus to the 


declared the prohibition of interest in these words: “ Every ¢ form 

interest is cancelled; capital indeed is yours which you shall ha ve: a : 
and you shall not be wronged. Allah has given His Commang inal | 
prohibiting (riba) interest. I first start with the amount of intereg : 
people owe to Abbas and declare it all cancelled.” He then op behap 
uncle, Abbas, cancelled the total amount of interest due to his loan 


from his debtors.” (6) 


bo.ol dean cleans eaaaiy constr ‘riba “and any deal, bargain, 
i or in kind which contains these elements, 5s 


es (or interest) by the Muslim jurists and 


i, it is dependent for its profits on 
‘ itatall sage of its business, from the 
: eps t of indemnity to the insuree who 
of t > funds unds collected in premiums are invested 
is by the insurance companies and 
8 laested in other projects. This § 
, _  Sipledepecbiaiagd is to play 
their clients, fixed~aming investments 


The above verses of the Quran and the clarification of these by the 
Messenger explicitly (without any shadow of doubt) prohibit (riba) pg 
and declare it unlawful in a Muslim society. 


ee: . 


“ The Arabic word “ riba ‘literally means “ increase in ” or “ additigg 
anything. Technically it was applied to that creditor charged from the 
at a fixed rate on the principal he lent, that is, interest. At the timp 
revelation of the Quran , interest was charged in several ways. Forins 
person sold something and fixed a time limit for the payment of its prigg) 
if the buyer failed to pay it within the fixed period, he was allowed mog 
but had to pay an additional sum. Or a person lent a sum of money ang 
the debtor to pay it back together with an agreed aditional sum of m 
' within a fixed period. Or a rate of interest was fixed for a specific period 
the principal along with the interest was not paid within that period, th 
of interest was enhanced for the extended period, and so on.” (7) 


trise from the fundamental principle of 
ich a level premium is charged for an 
2 fund, in which the income enters 
n th Setern of cash, but the fund does not 
a, Wie life assurance is perfectly feasible at 
n reny- Most of the fund is therefore 
factors which exert an influence on 
DP teress. the rate of tax, the value of t 

entice of the fund means outgoing 


After studying various forms of business and credit transactions, containing 
element of “riba “which were in vogue in Arabia during the time of thel 
Messenger, 71ba “may be defined as a predetermined excess or surplus 
and above the loan capital received by the creditor conditionally in relati 
a specified period. It contains the following three elements. 


nercial insurance in the Western World is a story of 
ont linked that it would be difficult, if not 


]. Excess or surplus over and above the loan capital (i.c., the principal), ithin the existing system, 


we. 


ae that Islam does not forbid interest (riba) in insurance 


2. Determination of this surplus in relation to time. 4 i 


‘For details see Smut of this book. 
Fisher HLF, nd Young J. Acturial Practice of Life Assurance, London, 


197).p.148-9, 


6. Imam Malik, Mautta. 
7. The Meaning of the Qur'an, op. cit., p.189. Footnote 315 
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because this organisation has to be maintained, various Obligations 

and workers to be paid from the excess earnings. Therefore, they a 
nothing wrong with interest in insurance. They emphasise that what : 
disallowed are certain sales and contracts on account of the unlawfuly : 
conditions. As such one should see interest in the same perpaum 
distinguish between insurance function and insurance policies 
contracts. If the insurance companies play safe with their monies by 
them in fixed earning(i.e. interest) investments and not investing elgay 
other more risky enterprises, they are merely trying to safeguard them 
their policy-holders. This is like a Muslim trader who does his busines 
according to the law of Shariah but now and then lends money ong 
One cannot condemn him outright as the two issues are entirely separg 


One fails to understand the purpose of their line of argument and hy 
make lawful what Allah has forbidden in very clear words in the Holyg 
Even if there is some difference of opinion among the jurists with reggg 
validity or invalidity of a certain sale or business contract, there is g 
unanimity on the prohibition of interest in very absolute terms. Hows 
action of a Muslim Trader be justified who now and then lends m 
interest? Whenever one commits a crime and is caught, one is punished) 


Whenever an individual or an institution takes interest, no matter in why 


and no amount of jugglary with words or concepts can fustify it orle 
In short, interest is strictly forbidden by Shariah and business ofg 
commercial insurance in practice thrives on interest. 


condemn such actions, you open the door for lawfulness in society. The} 
» law and must be respected under all circumstances. 


and for what purpose, it is an unlawful and invalid action in the eyes of 


2 w | 
he Qur'an is” zambling. This evil was also 
The first C omme ndment simply referred to 
§ greater than i ts profit. “ They ask you 
1 them is great sin and some profit for 


4 ) 1 )). we . 
: ¢ tas 


on 


‘egarding gé mb| ing | i i disapproval as a social 
© prohibit t i ; practice altogether. “ O 
nd divining arrows are an abomination of 
ha t YOU |may prosper. Indeed Satan 
nong you by means of wine and gambling, 
mbrance of Allah and from prayer. Will you 


things? Obey Allah and His Messenger and 


» i ie L 
< 
1 OTrGeT tf 


l ae 


“gambling and betting are prohibited and are considered acts of © 
nination. “ It is also unlawful for you to try to find fortun 
devices, for all these things are sinful acts” (5:3). 


“iis oy 


+e 


‘ 


> Commandments finally me de gambling or betting in all its forr 
ely u nlawful for the Musli ms. a> 

a. Br 
Anbic word used is ‘ maisir ’ which literally means getting something too 
y wihout hard labour, or receiving a profit without working for it; 
fore it is called gambling. “ That is the principle on which gambling 1s 
hibited ... Whether y mu got a big share or a small share, or nothing, 
pend ed on pure luck (ie., chance) unless there was fraud also on the part of 


me rer akstetptecalas. 
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oo 2 1ings . Therefore, they eT: , ; 
¢. They emphasise that what a 
is On account of the unlawful t: 
interest in the same perspec 
and insurance volicies 4 the | 
y Safe with their monies by ie, 
: Ne nt: and not investing else = 
| te: ider who does his Dilan 
and then lends money on ix: 
D issues are entirely separe 


. by the Quréan is gambling. This evil was also 
mciety. The first Commandment simply referred to 
iat its evil was greater than its profit. “ They ask you 

. ing. Say, ~ In them is great sin and some profit for 

2 of argument and how; han the profit” (2:219). 
clear words in the Holy Oe 

ag the jurists with regard ny 


siness contract, there is cong on regarding gambling with disapproval as a social 
very absolute terms. How cz 


er Step was to prohibit this practice altogether. “ 0 
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on these things? Obey Allah and His Messenger ang 
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me At is also unlawful for you to try to find for 
Wices, for all these things are sinful acts” (5:3). 
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because this organis sation has to be maintained, various obligations tp 
and workers tot be paid - from th e excess earnings. Therefore, they seem 
nothing wror gv vith interest ir | insurance. They emphasise that what jy, 
disallowed are certain sales ; and c ontracts on account of the unlawful te, 
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disting! between insurance function and insurance policies {hy 


contracts. ie he insurance compa n ies play safe with their monies by iy, 

them i 1 fo xed earning(i.e. in nterest ) investments and not investing else, 
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der all circumstances. 
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is ‘m aisir * which literally means getting something too 
QOUT, OF receiving a profit without working for it; 
ambi ne. “* That is the principle on which gambling is 
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iden t b’ "y the Qur'an is gambling. This evil was also 
ciety. ‘The first Commandment simply referred to 
'S s ev il was greater than its profit. “ They ask you 
ing. s. Say y, In them is great sin and some profit for 
han the > profit” (2:219). 
iy: 
i a 
ion | regarding gambling with disapproval as a social 
I step as to prohibit this practice altogether. “ O 
pling — and divining arrows are an abomination of 
it asic elin order that you may prosper. Indeed Satan 
Ttistre ed "among you by means of wine and gambling, 


he Ten nembrance of Allah and from prayer. Will you 


(5:! 90). 
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1 be etting are prohibited and are considered acts of 
i It ‘is also unlawful for you to try to find fortune 
all these things are sinful acts” (5:3). 


Brally “made gambling or betting in all its forms 
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y tg "got a big share or a small share, or nothing, 
i. es ., chance) unless there was fraud also on the part of 
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some persons concerned. The principle on which the objection js} | 
ad ins vy ‘iL of “ae fi 
even if there is no fraud, you gain what you have not earned, or Jo... a, the yee y C ey y : lit led a an es pene 
chan Di c and wager are fl t] held qu ant ) Woy. 1 | uit iven 
BB *(1) ° fic e ‘ eee th dehy iy Like wise J muha agalah , ae 1e sale of wheat in exchange for wheat in ear which 
: if was estimated by conjecture while still in ears. (3) 


we 


{is reported by many companions of the Holy Prophet, including Jabir, Abu 
ura wairah, Abu Saeed Kh aS pared bin Al-Musayyib and Rafey bin Khadij that 


OU DS TAY DOW. - a ; - 


Jade the transactions of muzabanah and muhagalah.(4—7) 


The Arabic word azlam’ used in the Quran also refers to the Pat 
gambling. ‘Maisir’ on the other hand, applies to all these forms by which. ‘ 
is acquired or divided by devices of chance, for example, lottery), 
wagering or gambling., etc. ‘ B: 
| a 

ip eni n , ger) 
Thus gambling in general maisir and raffling in a particular way (azlom),J 


all other forms of betting faifling or lottery which, on principle, come wy id bir in t he ti fe Hime of Allah’s Messenger people used to 
gambling are prohibi Lin Islam. The Holy Messenger prohibited a! {y.iNNpade Wi r comr mp! lain its arose. Allah’s Messenger told them not to 
of business in wl Lick n the : onetary gain comes from mere chance, specihjgiingell then 1eir bene fit. ‘was evident (i.e. they were free from all 
and conjecture (ie., se angers ¢ x ble ea). (8) 
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Habal-al-Habla § “piaigk 
un 


“it ast im dullal h bin Omar that the Holy Messenger forbade th: giiNetaS TepO! dullah 
called *Hababat fabala ’ wi lich was a kind of sale practised in the pre-lkag >ssens il fo 
e pe eriod I n this sale one would pay the price of a shea bade C 
wl ich was not _yet but would be bome by the immediate offspring fg 
cect es ae Yh t is narratec s bin Mali k that God’s Messenger forbade the sale of fruit 
(b) teal nd Maa ill the} He \ v yas asked what was meant by ‘are almost ripe 
eg Nae: i >come oP ted. ~ Allah’s Messenger furthermore said,“ 
Ce oes Ree Vy yy bi = vha t rig eee one have to take the money of oné 
These two forms of business | Peston were very common in the pre-Llan OUT >). "(9 ar 
period. Muzabanah was the exchange Of fresh fruit for dry ones ina way lif mist 


A 


bin har, Jabir and Zaid bin Thabit that God’s 
‘uits till they were clearly in good condition. He 


PLE 
the Baer to enter into such a transaction.’’(8) 


*\ 2h 
EEE _. > 
4 In fact mukhabaral sto the sale of grain or vegetables before it is ripeyIt) 
1. 1. Holy Quran, AYusuf Ali, p.86. ae face PalHoh Dp . 
was forbidden by the Holy Prophet in order t tect the interests of The 
2. Bukhari English translation by Dr. Mohammad Muksin Khan.\0l!i) ol ‘a Ho : Pe ee > Protect the interests 
Muslim translated by Mr. Abdul Hamid Siddiqui vol.111,p.798.n0.3615-\ oo 


4. Mishkat al Misab ‘a g slisk translation by James Robinson, Vol.lI p.607 and 
3. Bukhari, Vol.III, op. cit. Muslin Vol. III op. cit., p p.809 No. 3707 and Abu Daud Urdu Translation by 
Wahiduz Zama Wp. 3E-34" 
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ae NERY oO) 5. Ibn M h urdu tr ransl ation by Wahiduz Zaman Khan, Vol.II p. 180 
P AS) eee 6. Tirmizi urdu trans lation by H. Hamidur Rahman Siddiqui, Vol. I p.566 
ry - q 7 pd } ) ih if 1 Bul cha ihe J OL iH OD. cit., p 215 


1.0) A 3, Bukha ari, Vol, II He: it., P .218—20 
) Bukhari, op.cit., p.221—224 
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ie | 

| 
He 119 
Wiley 
i | it buyer during the period of purchase before ripening when Many j a 
}) ill diseases, storms, could destroy the fruit or corn crops and ruin the bis qual chance » es cad “= delivery could not be accomplished by the seller due to 
i any unforeseeable ae imstances. It is more or less like a gamble, the thing 
i ni Fr y of may not be - delive 2d. There is definitely some element of doubt and 
aerate ie i , se =, ~ 1 ib 
} i A study of the above mentioned sayings of the Holy Prophet sho, chance. Besides, it OS "Oe mae emeene jen -was lost or 
Wilt : jestroyet before it w as delivered to him, (13) 


forbade all sales and transactions which were based on guess, conje, 
speculation and therefore contained an element of chance or gambling 
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| ane Qe) ia . > - 
| a. le in whi ch n a deal is completed if the buyer touches a thing, 
(d) Sale of goods before obtaining their possession bit sroperly. The sale becomes valid on buyer's 


ct necking or looking at them. For example, a 


is 
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with 1C yu 


The Holy Prophet had forbidden the sale of foodstuffs or goods belo, ouching | a. ith ee to r wrapped cloth possibly in the dark and the 
them into one’s possession » ~ Ibn Abbas reported that Allah’ Ne : — rf fe nd a iS Geliei Of the object says,“ I sell it to you on the 
forbade the selling o of oodstuffs before measuring and transferring (i, I dition thatauenmewillion y tc ouch it but not see it, and if you see it, you have 
one’s possession. Ac | eding to Tbn Abbas, what applies to cereal do righ nas ;, Abu Saeed and Abu Hurairah said that the 


to other categories of goods. On another occasion the Holy by Jy P sot 2 7 ie is ila masah sale).(14) 
said, “Bargain not abo it things which are not with you (i-. are noting “ie 


poresso (10) hess i! ma 
a ea 


| i ; - is 
Bye: 


‘bs | th he ae is completed when the seller throws a thing 
mde far, Jabir and Abu Hurairah that God's Messeng: no © Opportunity to see, touch or check it. The 
dstuffs should not sell it till he has received it.” (10-))) ery act o he thing ‘mean that the bargain has been struck. It is 
Fall ey whe, varrated b | Ana: 5 ad Abu Saeed that the Holy Prophet forbade 
ee a 9 pe ah) (18) 

a i ’ 


at, 


aK Pie beidssion of it. And according to Imam Sui 1a 

r g, foodgrains, land or garden before taking powmBOuINE Je are lik e gambling. Two persons may agree to excha ze 
5 f the c Opinion that possession is not essential in thea 1€ th. “I vithe Bt se seeing or checking either of them.The whole 
at uses. ‘The sale of commodities, especially peiuaggyybamsat lorms f ee is based on sheer chance or conjecture 
eS ion of the seller, was prohibited by the Holy hojzieamenene > 10) is of business transactions were prohibited by thé 


e eler ent | of doubt in their delivery to the buyer. Ther wt 


13 % an 14 Ry y= a ay Be 3 a 
10. Bukhari, Vol. Mi ‘e cit... p-193—4 and Ibn Majah, Vol. \\ (No !5 (Gas oe 3 a a Bae. ee trait by 
cit.,p.165 and Abu Da i ‘ol. Il op. cit.,p.60—2 7 | vf el | 
Buy . Muslim, V ol. HI , op. cit, p.803, Ibn Majah, Vol. II , OP. cit, p.1653 and AK , Bi: 
Daud, VolL.III, op. igROO? me 

12. Tirmizi Urdu, ' VoLI, op. cit., p.569 and Abu Daud, Vol. Ill, 0p. .!* 
and Muslim, Vol. II, op. Tait, 805 and Jbn Majah, Vol.1I, op. cit.,p. fi 
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Holy Messenger . In both cases the buyer has got no opportunity t otha 5 Ret 
check the things sold to him and the transaction is complete. It is; ), “Mim ine eememmetemyany clement of the species of gambling in 
dark (i.e. a gamble). somme rcial © ns surar ‘as practised in modern industrial society. If such an 


jement is shoy m to e sist "the modem commercial insurance it will be 
(g) Muawamah (Forward Selling) snl arial De t otherwise sit wi 1 be lawful for Muslims. 


| 

/ 

Ay, Mu h , —.. . : : : 

} awamah refers to the selling of fruit from the trees or corn in the ‘MA CUTS sory tud ommercial insurance business will show that it does 


period of one, two or even three years before the crop has grown. Thi», fiNauohies gambling and the insure ce companies are like the ‘bank in betting’ and 


7 ae nsu red and pay out in case of loss, risk or death to 


— 


of selling the harvest for a number of years before the crop is grown; Smog 
less like gambling. It is like Muzanabah, The bar gain is not based on realitys n1 nerd fe f economists have admitted that commercial 
chance or conjecture, and is therefore prohibited by the Holy P Tophet, | irance ‘ ‘orm of g at bli n > Or speculation and therefore could not be 
reported Allah’s Messenger forbidding the selling of (produce) in advan, (ie eeidered with vit of co- geprative activities.’(16) 
| | | two years or the selling of fruit (on the trees) in advance for two years(|§) | 

dial Bin 
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Ate 
i| mt en \ study of th ry sri is] Ins surance shows that commercial insurance is in 
j Thus all bargains that are clinched without giving the buyer a fair reajoyy va\ rom gar nbling. This fact underlines the distinction 


opportunity of examining the things and the result of which is mor oQiiiiqgure rs have snxiou! :. t gay between insurance and gambling. In 
dependent upon chance and conjecture and not on reality are forbiddes} early ¢ ice. 3 ai ici es \ W ere taken out which were no better than 


Islam.In other words, all forms of business transactions which are in the ng 


1ad no ae rsonal cover. With the passing of the Marine 
of gambling or lottery are declared unlawful. 


Be aaity for an insurable interest was established in 
| tion t Wagers were still made on the lives of illustrious 
aed ahi Soda), IsOns Ur idal end ed by the the Insurance Act of 1774.(17) 

To sum up, all bargains and transactions which are in the nature of gamblig dul | 
‘wagering or betting are forbidden in Islam. There is a clear text in the Qu hy zt 
which completely prohibits all dealings of this kind. The Holy hog fact 1 e perzee ni ing element has remained an integral part of 
F prohibited gambling in all its forms where elements of betting, railgiiijamsurane her countries are no exception) in spite of successive 
, conjecture, speculation, «hance, etc. were present. Any business transact ne mi ddle of the eighteenth century. Every new Act 
which contains any of these elements is null and void. | ne probler om of i insurance as explained earlier under the) 
teenie a o neral he char ster on ‘Analysis of the Modem Insurance 
) ‘ ined as evasive as it was before in earlier | 
ater to its solution. 
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Finally to summarise it may be said that all forms of business dealings vtid 
contain the elements enumerated above belong to the same kind as gamblingal pie: 

are, therefore, illegal in a Muslim society according to the clear text ot ae 

Qur‘an and Sunnah of the Holy Prophet. There is a clear direction to abi “it LN is é nee with gambling we find a close resemblance 
from gambling in all its forms and to obey the Messenger of Allah to secure tee PeeWee i 
influence and prosperity. If they disobey they are warned of the a 
consequences of their action and are told that Allah’a Messenger duty wasotl : a 
to convey the Message in clear and plain language. ie I Tondon, 1936, p43 

isiness Guide to Insurance, London, 1974,p.14—15 


iliar’ ity | ‘ between the contract of commercial insurance and 
\i 


‘leet Reet en ee ap anaceoassessoreits 
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(b) In both, the amount betted (or insured) is paid back to 
} insured) when certain events have taken place. 
4 (c) In the case of the non-occurrence of an event, nothing is Paid by 
| better (or insured). This applies both to commercial insurance ang bl 
(d) How the bet or stake in case of betting (and peril in case of oa 
| insurance) will actually occur and who will be the winner, the bettering 
A betting ( and the insuree in case of commercial insurance) or the hoy inl 
insurance company) is anybody’s guess. : 
(e) The premium money in commercial insurance is exactly like the yy 
betting as far as legal commitments are concerned. 
(f) The gain of the house in betting and the company in insurance jp ae 


certain, while the gain of the better or the insuree is doubtful; he may a : t Re ave i 
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Ne bet 


paid by the insuree in exchange for some 
t by er to the former on the happening of an event 
atter is) Pp rep separ d to take the risk of repairing the loss of the 
t of a n is determined by the same formula as in 
tely commission, expenses, profits and the 
ice OT p os “Apart from expenses, other elements, 
rick ii } chief determining factor, are known 
of “pre emium money to be paid by the insuree will 
inc conjecture, representing other things, the 
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edt 
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il lose. 7 
{ nal me | 
i) (g) On the whole, the house against all gamblers, and the commercial ing : mye Yai 
COMpaM, against all the insured, are always the winners. ‘ e ae te money is determined is for all practical 
Hi ai ie Mal ) : of ated gambling or betting. The nature of 
uy a’ aie stake money in gambling. “ As future 
{] Thus the elemnenithie gambling and wagering is obvious in the conta ses cannot be accurately forecast, it is not 


le average, will exactly cover the risk anda 


insurance. ‘ : 
, suree might die (or suffer a peril) after 
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ue oe | :: > insurance company will pay him the full 
In order to specify and locate the various elements of gambling in comng ‘Or nde mn ity) agreed upon at the time of insurance 
insurance, it would be appropriate to study and analyse the basis of comm ount against a small and insignificant sum of 
insurance business i.e. the pontract of insurance , which contains it stall ent. 
7 pe PoHEs A ARETE MEL et \ 


4 


Pa. | 


, | A) A, 

1is prem ium egAtinents for years without the event 
oa xchange for all the premium money. If thisis 

arr si ng? Furthermore, the insuree does not know 


A contract of insurance can be defined “as a contract for the payment ofa 

of money, for some corresponding benefit, to become due on the happeniy 
an uncertain event of a character adverse to the interest of the personefleg 
| the insurance.” The contract of insurance has the following main features 
| (a) The payment of a sum of money by the insuree to the insurance compat 
| (b) The payment of an unspecified benefit to the insured by the company. 
| (c) The event itself is of an unsertain nature, the happening of wil 
| unknown quantity. 
! (d) The insurable interest of the insurance. 
(e) Obviously, there is element of risk involved in this contract, affecting mi 
the interests of the insuree. 


| ofr nc noney thei insurance company is expected to pay to 
an accident or danger. It is also a leap in the darky 
car ie ) statistically calculated the element of probability 


Now we will discuss these features. 
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(i.e.gambling) cannot be eliminated from commercial insurance In bin ) 
calculations are based on similar statistics in order to ensure profits foy mm, 


ae 
agg 
(or bank), but it does not change the nature of gambling. 


omises to repair the damage of the insuree on the 
\certain pyent. of us it seeks profits by providing cover against 
ne ir ¢ is property. In other words, it guarantees some 
) an to the insured or his property in return for the 
fhe latter. The risk element involved in this contract 


“Closely linked with the insurable interest is the principle of indemnity 
means restoring the policy-holder after the insured event to his » 


immediately before it. The measure of indemnity is in money tems th 1ce rtain n: ature, it may happen or may not. The nature 
objective may in some cases be reached by repair or reinstatement instey his risk is uncertain like the > tisk in gambling or betting. Insurance and 
cash payment. Settlement is limited to the sum insured, and if the policy ling are Or Je ZOOtiNg as tar as risk element or danger is concerned. 
is under-insured, he may not receive full indemnity. The same applies ij 

infringed policy condition. The essential feature of the indemnity is thy 
policy-holder should not be better off as a result of the insured event happy 
Ideally, he receives in cash or otherwise the exact measure of his loss and ¢ 
he is insured for more than is necessary he is not entitled to recover mog§ 
the cost of making good that loss.”(19) 


| C eit know exactly what their obligations 
ik ch a 1 r and are not sure how to work for their 
r occu: r, and if it occurs, how much damage will be 
noney will have to be paid by the insurer, are all 
ibtful i f these quantities will ever be known to the 


: | ae 
The insurance companies make use of their past experience and past sl ippening of an event. 


against the unknown risks and make great overall profits. If nothing hay 
they keep all the premium money and make huge profits. If, on the otherhg 
too many accidents occur, which rarely happens, they may suffer losses dy 
that particular period, but their gains in the earlier years can easily offset tj 
losses and, on the whole, they make profits. 


wis Uncertain, the insured will never know how many 
ae 
an noney he is going to pay before the occurrence of a 
s bas ed On mere chance as in gambling or betting. 


‘Ay 


‘Past experience has shown that insurance companies, like the house in ganba 


“never lose. They are always the winners and the insurees, like the betten 
always the losers. 


| | Be recisely defined in the tone Act of 174 4. 
Above all, the insurance company can never know exactly how much andi ‘msurance on lives or other events in which the 


it has to pay because the occurrence of a peril is an unknown quaniilye 4 undesirable gambling, and by Life Assurance 
cannot be known. The peril will always remain an uncertain event and so will ed th e Gaming Act, it was provided”: " 
commmercial insurance. Insurance companies can never accurately estimate ance should be made unless the pe ee the 
number of claims and the amount involved during any particular period. I 

insurance business is primarily based on the risk element which is of an uncett 


nature and, therefore, dependent on pure chance. 


19. Holder, op. cit., p.25—30 
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Hence, the successive legislative measures of the British parliament have fale 
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Most life assurance are made by persons on their own live: Wher in pr 00ty S$ only valid as far vas the legal aspect of the contract of insurance is 
interest is higher than a pecuniary interest and is not Capable of tv Re emed ‘inf pra ac “tice it doe S 10t exist as has already been pointed out. It is the 


ait ll { 


Apart, however, from cases of insurances made by persons on their, One alws ys loses an id Suffers, whereas the insurance company’s loss is 
life of a husband or wife, the insurable interest must be 3 Pecuniary i d par ial. I In the end the Penance company, the house in gambling 
capable of valuation in money, and must be founded on the ln ~ e wins. The insuree has a lways got to pay peti monies to get his ee 
liability which will, or will be likely to, result from the death, o; hei ed but in the c se of the ; non-occurrence of a peril he gets nothing. Where 
diminution of any right to property which would be recognised at jaya a 
equity. A moral obligation or an expectation, however, is not sufficient ) 


nsurmnace contract is not an indefinite contract but is 
d has — ly specified the date of commencement and 
of a pe eril. In addition, it is often well publicised and 
nd: form part of the contract. 


3. Section 3 of the Life Assurance Act 1774,,provides that no greater guy, 
be recovered from the insurer or insurers than the amount or value ¢ 
interest of the asssured. The sum assured at the outset must be supported) 
insurable interest of equivalent amount.” (20) 

vii | 


The Act defined the insurable interest but failed to show how an ingy 


ai. Pay. 
Tanc ce > contract i is an indefinite contract because it is 
it is of mo consequence if it is terminated at the 


“at ne 
interest in a human being, as on the life of a husband by a wile cou of the . t term. fire | if it is not an indefinite contract, it will not 
measured or calculated in monetary terms. Thus ‘insurable interest’ has rem nt ature 0 f the risk element involved in it. The risk 
| ; a yer ae 5 : 
an enigma for insurers as well as insurees because it is not possible to meg rent : n de te ermin ant of the nature of the insurance contract. 


acre fhe interest of the insured.(21) he or not, rerr lains the same irrespective of the terms of the 
nn! Lf 
irance a 
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> printed terms of the contract will not change 


stop wagering in insurance. The story of insurance in other countries of the} 
, and the fundamental problem of wagering in 


sno different or better than that in Britain — the wagering element is rap 
oughout the business of i insurance. 


Lik an Ordinary business, in which risk is essential 
atmaking in the modem industrial world. Both the 
conta act are taking a risk voluntarily and knowingly, 
peratit ne ZB to avoid danger and restore equality or balance 


Arguments in support of Insurance 


The supporters of aera insurance have argued that the latter svi 
lawful like any other business and there is nothing wrong in it. Their argunes 


are summarised below: = — uel re.t isk-taking i commercial insurance is based on different 
1. The insurance contract is reciprocal in the sense that the insurer will noiqqqgggtoume bling. a f 


the indemnity if the insuree oes not ep his part of the contract, ic. pyl 
premium instalment. — es 


ae 4 
pe 


- uh — his line of argument is abs solutely fallacious and misleading. The risk involved in 
20 Hole Op. cit., p.26—7 { | normal busines contr: act is is almost negligible and is of a quite different 
For details see chapter on “Analysis of the Modern Insurance ( ontract’ ubstance and nature fr from that found in commercial insurance. The latter 
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cannot be compared to the normal business risk, 
such risk in business in normal conditions, ex 
which are, anyway, unlawful in a Muslim society. 


if any. There ig Pract 


ee is 1 try ing safeguard his interest against a future hazard, 
cept in speculative nd . Eero 


| : certain natur te. E pepte' insuree and the gambler are faced with a 
ne same ‘a he insured may, like the gambler, lose all his 


‘egsium money a I f the event against which he has insured does 
eee. eg ee i 
. “+ occult, Thus his g in or lc eis entire! dependent upon the happening of 
Besides, as has been pointed out earlier, in commercial insurance th q0' at, TS aa > ~ _ loss Ms y P ? P PP 6 é 
‘I event Which incertain. AC ance plays an important part both in 
usually one-sided, it is the insuree who always bears the risk and the oop, eo ae ae ee 
wmercial insurance and § amblin ys 
\ average makes a profit like the house in gambling. Hence ee < ' | 


justification for saying that an insurance risk is based on different soa 
those in gambling. The fact that the parties take risks voluntarily andy. POIneTeiMltattennicen sin ot. LiKe © gambling because the insuree is paid his 
does not alter the fact that the venture is in the nature of gambling. As fag in aeaees ‘om a per ri) and from his own savings paid earlier by 
claims with regard to inequality in the economic sense and the role of gy fact the insuree put up their money together in the 
in co-Operation with the insurees to restore equality or balance thoy at NE slaim ants who have suffered a calamity. 
} facts belie the statements of the supporters of commercial insurance They, a. 
lt co-operation on the part « of the insurees, jointly or severally, with the ing. 
R company. It is an assumption on their part and exists neither in the ing, 
fi contract, nor was it the intention of the directors of the company or gf 

+ divin insuteasaa ‘time of the insurance contract. 

Deer iy.. 
1 eT GRP GAG cat se 


hy 

um mo: ney paid by the insurees to the insurance 
We insurees as individuals had no such intention at 

oe con ! act, and there is nothing in the insurance 

insur es ‘pay premium money to pay off the losses 


| a ca lamity. In fact, each individual insuree pays 
Furthermore, this desire to avoid danger and restore equality o ba nar ynee company to secure his own interests against 


merely the invention of the supporters for no such desire exists in the ingyy hor _ 
contract. ; 


hie) 
a raha 2 The insur par y a ps other people in peril and reduces their misery 
4.Commercial insurance is not based on risk alone for there are tems maki Sse any calamaties and hazards are compensatedy 
conditions attached to the insurance contract. In gambling one \s willing to} : a uffering of hundreds of families. There ais 
“over money out of greed with the possibility of getting more money, o: nol two { yarties to achieve the above objectives. 
whereas in insurance one does not wish to waste one’s money but 1s trying) Ree, 
safeguard one’s interests against future peril. In gambling one may either log ss ) 
or earn huge amounts, but in insurance this is not the case. One is insured aegWe have already dealt with the problem of co-operation and the rest of he 
certain kinds of perils and the question of loss does not arise. ument 10t alter Pithe fact that commercial insurance contains’ an 
If people are prepared to pay the legal expenses of ¢ 
t justif fy theft on the basis of co-operation by the people 
for the people to share the booty between them to ward 


ry 


The first part of the argument has already been discussed in point number} 
not true that a gambler is wasting his money with full knowledge of his los 
he were sure that he would lose under all circumstances he would never stall 
money. He ventures his stakes in gambling with the hope that he will make mit 


money out of it. The result is uncertain; the stake may bring more mony@ 
may bring nothing— it all depends on chance. 
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form of organisation or management which receives premiuyy mone 
out in case of the loss, risk or death. It is no more than a coopera : ‘ of his own savings, then the further question arises; is the amount of 
ssation paid to the “insuree always equal to the amount of his premium 
am “ ion If not, the n what is the relation between premium contributions 
ee and Bisieo 1p pensation? And in case of non-occurrence of a 
lied savings? Who grabs the saving and why it is 
AB 
ty 
we 
ace compa: yh s the knowledge and the means of calculating 
In fact, the insurance companies enter into contract with each bith soe) to the insu re 9 n case of an accident or peril and what it has 


separately and their contracts are limited to one individual insures y ent c pene mce is always there. In spite of technical 
ae statistical basis and the amount of 


pure gambling. The mere multiplicity of such contracts with thougs | rae wage 

insurees does not change the nature of each individual contract. The ya fee ¥ cay . m0 ae Rerrctier, The fact ‘ag 1 Abe 

and terms of an insurance contract of each individual insuree remains yyy ees eet i h \ vith "ea Pradations entailing risks, aT 

in spite of a change in the number of insurance contracts, which is a matiy ulation, re influenced the formation of the hazard 

the insurance Rin not for the individual insuree. th at i Aah a ice is like a lottery with dates and winnings 
ot ond definition of the hazard theory argues that 


rance is anothe ee bettin 
What the insurance company pays in compensation and what it tay ct i. ‘hig a i essential purpose is the useful one 


premium money from each individual insuree are not dependent up aii 
relationship between the insurance company and the mass of insureesg y iy 
alleged by the supporters of commercial insurance. The source an¢ the bagi. have ted to ant yduce sor € purpose and consequence in the insurance 
insurance is the insurance contract which does not mention this co-openg ar Ba, i 30k More meaningful and useful than mere 


: Ke it 
. e 7 Ae? poh SAP 4 
relationship. nbling, but the empts h: fe failed to prove that the insurance business is 


But re-insuring by a insurance company with a bigger company (an 

companys syndicate) to spread its risk does not alter the positio, . # tt pp ane the ogg 
above. On the other hand, it further complicates it becays the pa 
companies make profit out of interest in addition to their Gambling ven. 
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>, 
g mbling 
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B OF wagering. Barou argues, that ‘‘Even if the 
te | | ee | | rance cc 3 be desc ribed aS a wager its significance is quite) 
y 8. The insuree is paid his actual losses from a ae Ae a ferent fr gambling. A man can pay £10 to an insurance company 

contribution to the company in the form of premium. Iherelore, | a r the fC) 1e case he will get £500 if his house is bumft 


of speculation and chance is very small in the insurance business. wn. andunuherotherit his | . oTse. iaaneithelrace. The material result of bot 
ns 


sis the same, i.e., t 1e receipt of £500, but the motives and effects are 
holly differer he g: ain fr om betting increases the income and that means 
| Ne anc e resulting in compensation for the burned house, 


It is not true that the insuree is paid compensation out of his< 
contribution, firstly because the insuree is paid only on the occurancol Li distres s due to Tratloselofhis house. The real differen 
calamity; if the peril does not occur, hie is paid nothing— thus the payng oe | Bad's eine Remihaihiin their purpose and inti 
depends on mere chance, and secondly, because when the peril does occu,t sequence, in as muc ns insurance aims at neutralising and offsetting 
insuree is paid out of the funds accumulated from fixed-earnings invest h nees and their consequences, and gambling specially and 
i.e., out of the interest earned from insurance funds. There is no mentionintt i |) a 
insurance contract that each insuree will be paid compensation out of hisom 
savings. If for a moment we agree with the suggestion that each insure is pal 


ter, Modern eon omic Problems, pp. 180-1, quoted by Barou op. cit., 
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| form of organisation or management which receives premiuy Money, 


out in case of the loss, risk or death. It is no more than a CO-Operation ‘of his own savings, , then the further question arises; is the amount of 


on sensation paid he he insuree always equal to the amount of his premium 
at nition? If not, nv vhat is the relation between premium contributions 
But re-insuring by a insurance company with a bigger company (ia pos nsreo ane his ¢ ompensation? And in case of non-occurrence of a 
company’s syndicate) to spread its risk does not alter the POSition ey sl happens to tl ‘he s 0 Ca! ed Savings? Who grabs the saving and why it is 
above. On the other hand, it further complicates it becauy 4 i paid to the ins sureey . ov 


BH: companies make profit out of interest in addition to their gambling Vea ; 
’ 7 ¥ ee 
: ven if the insurance papar iny ha as the knowledge and the means of calculating 


suree i n case of an accident or peril and what it has 


Si 


| 
Hh dy. In fact, the insurance companies enter into contract with each , 3 5 ¥ 
>leme Bento of chance is always there. In spite of technical 


Wt] separately and their contracts are limited to one individual insures y. fhod 

ee pure gambling. The mere multiplicity of such contracts with thousand i a =i do statistical basis ia the amount of 
} ihe insurees does not change the nature of each individual contract. They, imran) a7 10/41 lea al pering can not altogether be eliminated from 
| amercial insurance. In thi > wore dso Fetter, “The fact, however, that dealing 


and terms of an in f each individual insuree remai | 
Seo OF eac ons Und ch witl r 1 other operations entailing risks. especially 


If i spite of a change in the number of Mest. contracts, which is a magia gambling and spect Ae alia ve influenced PReatar mation of the hazard 
| 7 € insurance company not for the individual insuree. 01) oa i | 1a insu; ran ce is like a lottery with dates and winnings 
| i ‘uncertain drav , ond definition of the hazard theory argues that 
} h Whatwhela : ee Wan dewhat i urance is anott orm of bet ett ny , but its essential purpose is the useful one 

, Hf t the insurance company pays in compensation key qualising and eliminati BC sh ance.” (22) 


premium money from each individual insuree are not dependent up 
relationship between the insurance company and the mass of insureesg 
alleged by the supporters of commercial insurance. The source and the bag 
insurance is the insurance contract which does not mention this co-openg 


relationship. 


Baa 
f a aN 
oduc oe so m purpose and consequence in the insurance 
lo Bias meaningful and useful than mere 
:) failed to prove that the insurance business is 
g or Wagering. Barou argues, that “Even if the 
| a bed as a wager its significance is quite 
8. The insuree is paid his actual losses from a peril out of his ferent | A man can pay £10 to an insurance company 
contribution to the company in the form of Premium. Therefore, the elem AA ite n the > one case he will get £500 if his house is bumt 
of speculation and chance is very small in the insurance business. wn, an ler if his horse wins the race. The material result of both 
ses is th aye fi the f eceipt of £500, but the motives and effects are 
pee n fr om betting i increases the income and that means 


It is not true that the insuree is paid compensation out of his » a 2 Pee ting in compensation for the bumed house, ' 
contribution, firstly because the insuree is paid only on the occurance of ne arena f ait tress ue to the loss of his house. The real difference 
calamity; if the peril does not occur, Jie is paid nothing— thus the paym ayy eaten dios nbing lies both in their purpose and in their 
depends on mere chance, and secondly, because when the peril does occu, sequen 1 one fc ‘as insurance aims at neutralising and offsetting 
insuree is paid out of the funds accumulated from fixed-earnings investwellla es a nd their consequences, and gambling specially and 
i.e., out of the interest earned from insurance funds. There is no mention int BA EE 


nk Ecor 101 mic Pro oblems, pp. 180-1, quoted by Barou op. cit., 
wh ' 


‘nd 
wae | iy 


insurance contract that each insuree will be paid compensation out of hisom 
savings. If for a moment we agree with the suggestion that each insure is pa 
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purposely created new ones.” 


—- 
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' 
The insurance company is doing a professional job purely on DUsiny 
without any intention of neutralising or offsetting already existing 4. 
prevention of distress. It is not in the insurance contract nor is jt the jy ’ "a 
of the share holders of an insurance company to do any such thing» ‘ . ' 
taking a risk like a gambler, it may benefit someone during this 3 sbability or Risk (GARz AR : | 
this is immaterial to their main objective, i.e., to make profit out ofy. Ee eae 
And it is evident that the whole venture is based on an unknown sk 
may Or may not occur; but the aim and nature of both the insurang ,, jArabichwordtenmmratiisanis risk, 
and the gambler is the same, i.e., profit. be ost une . ake a ee 


me A 


Rh 
ay 


he rc 


d, danger, peril, etc. In business terms 

ything bli ndly Githout sufficient knowledge; or to risk 
t knowing z exactly what will be the outcome, or to rush 

without | regard to the consequences. In all these 
nent of x ris sk is is present. According to Imam Ibn Taymiya 
joes not Know what is in store for one at the end 
Jatgain. Every contract of an open-ended nature 


«- 
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4 
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- ie os : 
tin. vent . 
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/ ‘meee tao 
HONE Mme 


" A, 
ee | 


ied into two groups: 
sleme: Mt of peril or risk involving doubt, probability 


pit 


i 

1 
= 
- 
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> 

d gpup mement of doubt due to the deceit or fraud 
1 ties is paramount. 

it he erbidden all business transactions including 

= parties: it may be in the form of deceit or 

Ze OF re ri Leading to uncertainty in the business or any 


) 


1 has er 1 tha you sl hould use full measure and a full balance. W 
' ree you on 1 that n auch responsibility that you can bear.” 


e of the Divine Law, “You shall use full measure 7 
s added, “We charge you” that “you can bear” to 
tries his best to be just and right in weighing and 
ide transactions, will be absolved of his responsibility and 

i : » acc Ant. But those who do any commercial dealings 
rely to defraud other pr eople of their rightful share are assured of the grave 
msequences of their dece itful acts on the Day of Judgement. Fraud must here 
idely - general sense covering all injustices in all levels of 
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Maududi op cit 
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This point is explicitly stated in the following verse of the Our'y 


“ Woe to those that deal in fraud — Do they not think that they , of property. In the same manner also, the sale of a fish which the vendor may 
to account? On a Mighty Day.” And again in Surah Al Nisa (4:29_1), “fave caught and afterwards thrown into a large pond from which it cannot be 

taken without “difficulty is null and void, because there the delivery is 
“O Believers! do not devour one another’s property by unlawful w.,.. impracticable (3) 


business with mutual consent.” 
(b) Sale of a bird in the air 


“ Unlawful ways ” include all the Wrong Ways that are against the Islar The sale of a bird in th : Fs hich af mee b ie 
incl ‘6 : ” wa W r having been caught is agai 
and principles and are false and immoral. “ Business ” comprise eee) OF OL One which alte ing caugnt is again 


; : a i e i it j operty, and in the othe 
transactions that are carried on with profit, benefit, etc.. » », set at liberty, is null, b cause in the one case it is not property, and in the other 
the delivery is rendered impracticable .(3) 


commerce, industry,etc. 
(c) Sale of a foetus in the womb 
<< 5 hould be carried m 3 ae . : | 
Mutual consent jah ie those ae Be i we ‘ine sale of a foetus in the womb, or of the offspring of that foetus in null, 
mutual agreement an@ not by coercion OF fraud. OF WSISIC: “OM because the Holy Prophet has prohibited it. (3) 
apparently there is a mutual agreement in interest and bribery, yet it ish, =i 
that the needy party is compelled by circumstances to age tO» (d) Sale of catch by a game-catcher 
transactions. In gambling, each participant is deluded by the tals hy; : 
“winning”. No one would agree to gamble if they knew ‘hat the) gS 91t is mot lawiulefor/a game-catcher to sell what he may catch at one pull of his 
The same is true in every transaction which involves fraud. The ‘cial pets, because the subject of the sale contains an element of (garar). He may 01 


party agrees under the misunderstanding that there is no fraud in it 


4 


that he was being deceived, he would never agree to this.” (2) 


hea may not catch any thing at all. 


All these transactions and Others of the same kind which contain an element of 


It leaves absolutely no doubt that dealings done with an intention t0 xa) garar are fo forbidden by the Holy Prophet. In this type of transaction there is no 
"by one of the parties in a business transaction are forbidden by the ij guarantee that the iseller can deliver the goods for which he receives payment§y 
Quran. There is also a clear prohibitory commandment o! the H ' hope for the’ goods are neither in his possession nor has he complete control over this 
with regard to fraud or deceit (garar) in business transaction. delivery. ‘The bargain should be struck what is at present in the possession OF 


the seller. What lies uncertain in the air, water, or in the womb of the future OF 

what stands outside the possession of the buyer cannot be a commodity in @ yp 
First we will discuss the significance of hadith of the Holy Prophet seam valid transaction in Islamic Law. : 
garar, owing to doubt and probability and then owing to fraud and 

it is narrated by Abdullah bin Umar, Saeed bin Musayyib, Abu Hurairah and 

Ibn Abbas that God’s Messenger forbade all transations containing the element 
1. Garar owing to doubt and Probability of garar. (4,5 ,6) 
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(a) Sale of Fish in water 3.Hedaya, op. cit., p.268. a 
4 Bukhari, Yol.111. op.cit.,p.199 and Abu Daud, op.cit.,p.05%, 
5. Muatta, op. cit.,p.351. 


The sale of fish which i id as it is not in thes . 
eee na and void asit isn 6. Ibn Majah, op. cit., p.154 and Abu Daud, op. cit.,p.002. 
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2. Maudondi, op. cit., p.118. 
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According to Imam Ibn Taymiyah, garar is present in all those | busin | yf 
in which one party does not know what is in store for hin's a the ~) jl pay his instalments for many unknown factors affect the decision of the 
bargain. In other words, every contract of an open-ended naty . : sured as to whether to stop or to continue his payment. 


some element of garar. Therefore one should try to avoid garar in a re . 


4 
the price, quantity, es of a thing 7 a as in the time of dig An element of g ome also exists in determining the amount of premium money 
business; Contracts where an exchange of goods, money, or one as pointed out befc re. In yspite of tremendous improvements in the techniques 
consideration is involved. Everything must be clearly stated in the ;.. 3m dt thods ; of calculatio 1 of the degree of risk, the element of garar cannot 
conditions of the contract and no doubt or vagueness be left with reo, Pte eliminat od though it may be slightly reduced. So long as risk and other 


price, quantity or quality of the goods or any other consideration nig ar iables 1 Te main indetermi vate and merely probable, the amount of premium 
contract. If any doubt or vagueness is found regarding any of they Mat : fi conta in n an element o >= ar. 
the contracts, it will become void because of the presence of an Clement a “ae 


. 


garar. 

here is an ment of gare ar in all ventures involving risk, and commercial 
I\| Muslim jurists agree that the presence of garar in any business contract ny. ing ae ce a 10 exception. In order to determine the total amount of premium 
WHT invalid but they disagree on the matters relating to certain deta oj, y of | each in cae he ris cand other variables involved are calculated. The 
| specification of quantity or quality in goods that may lead to garar ont of of premium money of each insured will depend upon the risk element. 


sk. the his her the premium money which will obviously 


contain an element of garar, | especially when the occurrence of the danger is 
Now let us examine commercial insurance and see if it contains an elena not known : ai) | 
garar. Pal Pal 


(c) idemnity 
(a) Risk a be 

ae whichsisya form Of guarantee against future risk, is also not free 
A contract of insurance is made on risk in the sense that both parties to he e of garga r. The insured does not know the amount of 
contract are ignorant of the degree or limit of their obligation a y ly to et in case of an accident or a peril. In fact there 
f responsibilities to each other. The insurer does not know the limit ol yigarequitesa events. How much compensation will the insured be 
commitments or the happening of the peril, nor does he know how andi enw Wher will he de pai d? There is no definite answer to these questions. 
the peril will occur. Likewise the insured does not know how much ant hqfAndif the peril does not tha : ppen, he may not be paid anything at all. 
long he will have to pay his premium instalments nor does he knowl i ky 
quantity of his gains on the happening of a peril. . J i! ‘ 

sometimes the insurance contract is called an indemnity contract at a price. 

Ie) because indemnity is not always paid. Even if the price is 
tion)may not be paid in case of the non-occurrence of a peril. 
. it cannot be called an indemnity contract at a price. It is only a 
0 pay compe nsation which is sometimes fulfilled and sometimes not. 


ny 


Thus both the insurer and the insured are completely in the dark with regaty 
their commitments to each other because of the doubtful nature of the nit 
The presence of an element of garar, therefore, is quite evident. 


i, 
(b) Premium | : ie = 


all hityemust be differentiated from compensation. The insurance 
There is no guarantee that the insured, who is paying the premium instalnetl company pays an indemnity to the insured in return for premium money, but 


Lilt 
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more and other times less than the amount San in premium ~ =e eg oocupancy of buildings, employment or manufacture.” (7) 


Furthermore, the payment of indemnity is dependent upo; 


: 1 the ». he list of insurable risks from the viewpoint of the insured 
| premium money. If the insured regularly pays his pe insta Pe % 


= can be accurately predicated. As a result, the 


| +) get his indemnity or compensation on the happening of a peri] },,, “WB a mand s) garar, as to the extent of loss from the point of 
Wu paying his instalments or pays irregularly, he may not get t amy 2y al sew of the insured wi M always remain a part of insurable interest. 
ha This doubtful behaviour of the insured adds an at of eet 
Pil OS A? i ; ; 
) i fi payment of compensation by the insurer. Thus gargar wil) ala)... d and Deceit 
| Bias or 
| Oe ndder 
mi Hi es 
bh Lia ~ 
| i I | (d) Insurable interest udde - ‘ null, because there is the possibility of fraud. 
| || Hk e udder may be void as oe and full of wind, or there might be implicated 
ph The insurable interest, as already discussed, is of a very uncertain nzt., p the sale sometiin ali Ps ee the Holy 


, 


constitutes an insurable interest in the eyes of the law is v= ~ essenger PrOMIDUeG te 
determine. A series of Acts made by the British Parliamen, a 
before, have been passed since the beginning of the insurance by. 


Britain to cover and define insurable interest, but without much succgey 


yt 
: h that the Holy Prophet said, “* Don’t keep camels 
a | on: time, for whoever buys such an animal has the 

ind eithe ner to keep it Or return it to the owner.” (8) Abdullah 
jurairah, and Abdullah bin Umar reported God’s Messenger as 
(or a sheep) with its udder tied up has the option 
ag §. (8.9.10). And Ibn Abbas reported that the 
: he | ceeping Of milk in the udder in order to deceive the 
it 


a 
= ia : 
~ ! i 
=? 
4% 


_ According to the insurer ~ The possible loss must be accidental in np 
ond the contro! of the insured. If the insured could cause the kg 
elements of randomness and predictability would be destryed.” (7) 


This shows that the very nature of insurable interest (or risk) demanis{y 
should be accidental from the point of view of the insurer. Avg 
element of garar is unavoidable. : 
hi , tec all bargains which contained an element of fraud 
transacted to defraud other people. One such sale contract 
Again, “from the point of view of the insured person, an insurable 1s\ sa Was called: Najsh. It was a kind of fraud in which one would offer a high price 
for which the probability of loss is not so high as to require eum ———-——-— of Se 
premiums.At the same time, the potential loss be severe enough |! 8. Bi t., p-201—2 and Muslim, op. cit., p.801 and Tirmizi, op) city 
financial hardship, if a person does not insure against it. Insurable ns noe Dat qué d, vol 111, op.cit.,p.45—46 

losses to property resulting from fire, explosion, wind stormete. lows 9.M hu ye Sp. cit., pp. 799—801 and Tirmizi op. cit., p.978. 

or health; and the legal liability arising out of the use of «» a0nilyy™ Op. cit.,.p.585 and 578 


it ibe Abul ae D1. Op. cit., p.46 and Ibn Majah op. cit.,P. 169. 
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7. Encyclopaedia Britainnica, vol.9: 173—4 p.645. 
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for some thing without having the intention to buy but mer) 


sombody else who really wanted to buy. Such a person would apa a . _ public is completely unaware of its terms and conditions. Most of the people 


with the seller to buy the thing at a high price in the presence of y,, Yummmle just drawn into it by clever agents and are quite ignorant of the 
buyer in order to cheat him. The seller would falsely tell the en “consequences of their insurance policy, especially life insurance. “It is an 
previously bought the goods at a certain price which was in reality his, § axiom that life insurance is sold and not bought. In other words, the initiative 
the actual price. deg fies with the seller. Unfortunately, in this country (i.., Britain), almost 


anyone inifteem 0 sell insurance Whether he knows anything about the subject 
or not. Thus solic citors eco atants, bank managers, estate agents, commercial 


, and ¢ : host t Of others can acquire agencies with various life assurance 
Ibn Aufa said that one who practiced Najash was a Riba ating (intere... calls hie? oe 2 2 
« “compan which ena le them to earn insurance commission as a profitable 
traitor. “Such a practice is a false trick which is forbidden by \,y 
Ae sigs ve sideline. ' Whil Ist m many companies claim to be strict in the standards they 
Messenger, who said, “Deception would lead one to Hell (Fire) andy, A 


ire 0 their ag Mastic facts belie this.” 


~~ od ‘ 


> % 
« Jn 


does a thing which is not in accord with our tradition, his act wi], 


accepted.” (12) 


“Because life assurance bi Biers still have not fully recognised professional 

, status it ish the mo re diffi ult to choose between the good and the bad ones, 

It is narrated by Abu Hurairah that the Holy Prophet passed by amg bes aring i in min¢ that alr 108 t anyone with some knowledge of life assurance can 

Was selling grain. The Holy Prophet put his hand in the heap of prain aNd fgg 6 ; an self Dla a4 br ad be recognised by the majority of companies (17). 
it wet inside, then he said, “One who deceives other people is not of yy Nee 


It is narrated by Ibn Umar, Abu Hurairah and Abdullah bin Dina tg : Mh: , 
Holy Prophet forbade Najsh (XXC 12,13,15). And it is reported by Ai a in the worc ae W.L. Catchpole, 


rds ¢ 
Allah’s Messenger forbade all sale contract and transactions including (ej defur nct | ‘onsumer & 


fraud. (16) 


“One of the findings of the now 
uuncil’s study of insurance in 1970 was that many policy 
ad th he ery and those who had read them were unable 
Although alarming to the council, these findings were 
insv rance policy, with its complicated conditions can be 
t,and v what adds to the difficulties is that each of the main 
urance rer resents a distinct and separate development within its 


historical and legal background, it s own principles and practice} 
adie OV VTi DC dic’ wordings 


ry 4 


Thus in all transactions involving fraud or deceit the buyer has the ny 
’ return the article purchased to the seller and cancel the contract withint 
days (or any reasonable time.) 


Now let us examine commercial insurance in the light of the above du . 


and see if there is any fraud or deceit involved in it. “In the lig tht of th ese f acts it is clear that the layman who sought to acquired 
| detailed knox ‘ledge 0 f insurance in all its branches would be setting himself-a 
formidable task w! ihic 1 could keep him fully occupied for years.’ 
: i ( 
ai} fa 
The history of f the British insurance industry bears witness to the fact that 
ee Ting and ex qe loitation have continued to disgrace the insurance business, 


with ever-increasing g intensity. The development of legal measures since 1772 to 


7 _ a ond ae us ¥ 
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Some element of fraud is quite obvious in commercial insurance as the get 
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12. Bukhari, Vol. 111 op. cit.. pp. 189-99 and Mautta Imam Malik 
urdu translation op. cit.,p.359 13. Bukhari, Vol. III, op. cit 
14. Ibn Majah op. cit., p. 165 and Tirmzi op. cit., p. 601. 

15. Muslim, op. cit., pp. 804-5. 

16, Abu Daud, Vol. 11 op. cit., p. 635. 
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17. Me tin Paterso on, Planned Life Assurance, London 1969, pp. 202-210 
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rectify the weakness of the insurance business have failed ¢ | | 
| tangible results. Some scholars have, therefore, called a 


‘he o~ Om Wetaln ys. 
. “organised swindle’. (19) MUSUTaN ce Using ) tate _ a 
a 
i | A glance at the lapses of i ci . : a 
ii | | glance at the lapses o insurance policies may, perhaps, BIVE SOme india 
A) of the story of fraud, deceit and exploitation in this business. “In thetual - t 
States of America it seems that as many as 20 per cent of the ordinary al Jithala) i, 
| 1 policies lapse in the first two years. Reported lapses in the United Kinpdoy ee 
Wey not so high. Patrick and Scobbie (1969) estimated the rates of Ln he. 
the United Kingdom (from a 1965 date supplied by five companies ) igi q signifies an Unspecified element in the quality, quantity or price of a 
per cent in the first year, 23 per cent in the first five years and 33 pet og It seems something inknown or not known, leading to uncertainty in 
the first ten years. Policies with small premiums tend to have a high lang yutcome se iti, " 
and most industrial branch policies in the United Kingdom appear not toy ae) 6 
maturity. If traditional life policies are surrendered in the first two yy im hy ry 
years at most, only a small proportion of the premiums are retumed.” (20)) Xample, Wi ne of the partie 3 0 


t a contract says to the other, “‘| sell 
MO} this is likely to lead the argument and dispute 
pause the specification of the sheep is vague and not 


F An, | 
Tally 


Insurance agents catch many innocent and ignorant people (espe paicfor ue best sheep in the flock, whereas 


members of the working class) into their net, by telling them fairy tay, 
insurance benefits. The majority of these people are absolutely ignorayy 
what they are going for and, consequently, fail to pay the premium mogg 
- often a few instalments. And when they realise that it is beyond theirmeg 
it is too late for them. If they withdraw in their first few years they, i | 

F practically nothing, all their premium money is swindled on one pretest S trans action which contains an element of 

another by the insurance companies. shale 1) i S unlawful. There are many sayings of the 

ju Hurairah and others which clearly forbade 
W)) Ibn Umar said that the Holy Prophet forbade 
a future date for another. (2) It was a common 
Pre-Islamic period to allow a man who could not 
to have an extension of the period in retum for an 
is species of transaction was forbidden by Allah’s 
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18. Business Guide to Insurance, London, 1974, pp. 11-12 
19, Clayton, op. cit., pp. 254-272. 


20. Stephen Wym, World Trends in Life Assurance London, 1975. p. 1! 


any quar tity of a commodity can only be judged by 
dre Unlawiul to sell dates (or any other fruit) growing on 
dates which have been picked, and which are computed 

sy 
Weberequal in amount to those that are no the tree as 
198; 1bn Majah, op. cit., p. 154, Abu Daud, Vol. 11 
id Tirmizi, op. cit., p. 568 
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aoe the section of gambling. This kind of sale cOntrag 


| maint either for ready money or on the 
by the Holy Prophet. (3) 


oo A sale contract is valid if the 

: ie a future payment on the promise of a 

because this removes the element of uncertainty 

ip allowed by the Holy Quran (2:282) and is 

sported by the actior Joly P el who, having purchased a garment 

y “If there is any ambiguity 0 uncertainty with regard to quality or quanti na Jew anc sromised Dix r the price at a fixed future period, 
the object of sale, its F rice : or the time of the payment, the contract is inygj toed his cc | for the perfor vd ace of it.(5) 
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ow Unspecified meinest 
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ag sy Y 
If the pe son purchases 


. $ an a ticle without specifically mentioning the qujj urchase Is aa goods is invalid, if the package contains 


er ed < at the time of the contract. Likewise a 
1 ne goods which are the object of sale is 


or quantity he is going to t py ‘from the seller, it may lead to uncertainty 
regard to the sale 1 transaction and bring in many other unknown problems 


the part of both bu uyer anc i sell er. It is therefore prohibited in Islam. Aggy 


ate 


not valid where th € price is: stipulated to be paid “on the retum off 
or “on the cut ‘in s of the grain”, or “on the gathering of fj 


An 
rin: 
Ail 


ads to uncertainty with regard to the 
be paid, or the quantity or quality of the 
of p ’ ay ment and the completion of the sale 
must be stipulated at some known and 
ty and the time of the payment determined in 
)Or uncertainty in any of these matters will 


8”, 01 he st ng of “the sheep” because in these cases the ped 
not abs olutely dete: te ermined 4) Similarly, if an article is purchased wi witha 
tling its price the sal e isi si mali because of uncertainty. | 
i 4 
ract is cor eomplete and valid when the article and the sale pi 
sed at | Dea of the sale contract, without any specification 
antity 01 ami ount. Bu the deal is not complete or valid, without ae’. 
ae ication of th the sum at the time of the contract. That is, “if, at the timed wae 
eae the co nt ra ae etait or dinar be not present, so as to admit 1 ir the Holy Quran with regard to this species of 
d n- this case the general mention of them, without pis deduced from the following verse of the Holy 
ot or delayed payment must be clearly specifié 
: tc if a is requisite; and as eer mention of the nt are ot specified the sale contract will be nu 
‘ay con n -Dabpge the purchaser and seller ( the om | follows: * O Believers! when you enter int 
| Ire 0 lig of aont for a fixed term you should put itin 
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2. Mishkat At-Masabih Vol. 11 op. cit., p.611 and Abu Daud, Vol. |! ops his verse « ly Quran dee with transaction involving future payment 
prs635a ee t future For cS, ample, if goods are bought now ( or any 
3, Hedaya, op. it. Pp. 268-9. igned i now) and payment is promised at a fixed time 
4. Hedaya, op. cit., PP. 274-5 — 


i 6. Hedaya, op. cit., p.243 
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I | explained Under the section of gambling. This kind of 
ea | prohibited by the Holy Prophet. (3) 


| (b) Unspecified payment 


If there is any ambiguity Or uncertainty with regard to quality Or quai 


not valid woes the price is stipulated to be paid “on the retum of fj 
pilgrims” or — on the cutting of the grain”, or “on the gathering of 


grapes”, 
settling its price the sale is invalid because of uncertainty. 


and a better quality), the dealing would therefore become impracticable. 


p. 635 
3. Hedaya, op. cit., pp. 268-9. 
4. Hedaya, op. cit., pp. 274-5 
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the object of sale, its price or the time of the payment, the contract is invalid 


If the person purchases an article without specifically mentioning the qu 
or quantity he is going to buy from the seller, it may lead to uncertainty y 
regard to the sale transaction and bring in many other unknown problem, 
the part of both buyer and seller. It is therefore prohibited in Islam. A abt 


or a the shearing of the sheep” Because i in these cases the perio 
not absolutely determined. (4) Similarly, if an article is purchased withgy 


In fact, a sale contract is complete and valid when the article and the sale pig 
" are exchanged at the time of the sale contract, without any specificationg 
quantity or amount. But the deal is not complete or valid, without ty 
specification of the sum at the time of the contract. That is, “if, at the ting 
concluding the contract, the dirhams or dinar be not present, so as to adnitd 1 ir 
being referred to; in this case the general mention of them, without (a 
specification of the numbers or the quality, is not valid; because the delivey¢ 
them on the part of the purchaser is requisite; and as general mention of thes 
would occasion a contention between the purchaser and seller ( the w 


wishing to give a few of a bad quality; the other insisting on a greater num 
"() 
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may Sbeventered into either for ready money or on the 
sromis sed ti me of payment. A sale contract is valid if the 
ash or in the case of a future payment on the promise of a 
A eles d before payment, because this removes the element of uncertainty 
fom the sali contract. This is allowed by the Holy Qur‘an (2:282) and is 
stion of the Ho oly Prophet who, having purchased a garment 
aving pr omise ee? pay the price at a fixed future period, 
yerformance of it.(S) 


, 
a 
. 2 goods is invalid, if the package contains 
I tity asrece ‘at the time of the contract. Likewise a 


ption of the goods which are the object of sale is 


Iow ver, 7 
f ih : 
ne cfication of a] 
*f nt i is made i in 
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pported by 
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or pee ch leads to uncertainty with regard to the 

y) to be paid, or the quantity or quality of the 
Al 

me Oi payment and the completion of the sale 

Ce es Stipulated at some known and 

itity and the time of the payment determined in 

yubt ser Bepanty in any of these matters will 


4 

win 

Holy Quran with regard to this species of 
is s dedu iced from the following verse of the Holy 
OF delayed payment must be clearly specified 
ent are > not specified the sale contract will be null 
S: ~ O Believers! when you enter into 
£ ations for a fixed term you should put it in 


2.4: 
t he 


follc 


ur ‘an © deals with transaction involving future payment 
F ‘or e ie iple, if goods are bought now ( or any 
mow) and payment is promised at a fixed time 
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6. Hedaya, op. cit., p.243 
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and place in the future. It is quite legal and valid provided the ae 
conditions and the time of payment are clearly specified. If the terms “y m or Salaf gality of tl he contract is conditioned upon specification of 
time of payment are not specified, the contract is invalid. WD she or wegen nd AKGse of « delivery. If the bargain is struck without fixing 
he price, the weight or the period of delivery of the object of sale, the 
There are many sayings of the Holy Messenger which support this cp, os ie 
The purpose of these instructions of the Holy Prophet was to make eae : 
transactions fair and eleminate the element of uncertainty from them Ess iD3e ee alar am litera 
possible. It is narrated by Ibn Abbas that when the Holy Prophe Ct vo eae mares 
Medina, the people were paying one, two or three years in advance {y). 
(deates), so he said to them, “ Whosoever pays in advance the price of jy. 
to be delivered later should pay for a specified measure and weigh; ’ 
a specified period. (9) 


y to signify a contract involving a prompt 
del ivery. In the language of the law it means a 
| ne ate payment of the price, and admitting a 
res."(13). 
wy 
ind re Eats at ie Ns the following verse in the Holy 
‘0 reduce e tc writing your transaction for a specified 
oT S mall. Al lah considers it more just for you, for it 
ig d oubts and uncertainties among you. Of 
on y on if if you do not put in writing the common, 
y Qu cor ich ide daily on the spot, but in case of 
he ould De have witnesses (2:282).” 


' i 
“ae ewe” 


Abdullah bin Abi Auf and Adur Rahman bin Aliza said,“We used to get 
booty while we were with Allah’s Messenger and when the peasants of 
(Syria) came to us we used to pay them in advance a specified price for yg 
barley and oil to be delivered within a fixed period.” (10) ln 
and Jabir bin Abdullah reported that they used to buy heaps and heaps of py 
from riders without weighing and measuring, and that the Holy Poy 
“ Forbade us from doing so”’. (8,11) I oo . deliveries on the spot without any 
4 Muslim s to have witnesses to their commercial 
| | | ut in t he case of Salam sale (i.e., one involving 
Ahmad and Bukhari have narrated that the Holy Messenger ig : 1s dov vn m clear-cut conditions Me ehout which the sal 
aan, ~ Whenever you buy anything measure (or weigh) it and when nvalic . subj ect t t to the following conditions according 
you sell anything measure (or weigh) it. And the Holy Messenger said, “ wg an and d the traditions of the Holy Messenge 
your grain for it will be blessed ”. (11) It is reported from [bn Umar thé a 
someone buys grain at a fixed price with a promise of delivery at some ful 


date, the sale is valid.” (12) 


~ ’ 


hi 
By) 
1 "Nn all, | articles of weight (except monies) and 
os u late a determinate Pein and measurement, 
| lelivery.” Dirhams and dinars (i.e. all monies), 
description of articles of weight, because both 
orice, and in a salam sale it is required that the 


In all these examples of transactions involving future considerations (it, 


7. Muslim, op. cit., p.803. 

8. Bukhari, vol.1 Llop. cit., p.243— 144, and Muslim. 

9. Bukhari, vol 111.0p. cit., p.249 and Abu Daud, vol.) 11. op. cit., p.53. ene 
10. Ibn Majah, op. cit., p. 166—7 Ee a 4 
11. Mauttg, op. cit., p.343. aes i 

12. Hedaya, Op, cit., p.299—300. 
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subject of the sale be otherwise than a representative of price. | res that the genus be specified and that the kind, quality , quantity, 


should enter into a Salam sale stipulating the immediate ara "iti | yt a of deliver be all determined. A salam sale is not lawful except on 
cloth to the seller in lieu of ten dirhams to be delivered toh e ie 


: vet =P cag conditions: y* 
im by b g 
future date, the salam sale so contracted is invalid. Some iiss eal on Ts ce 
this sale is absolutely null.” Weg ct of the sale is specified, such as wheat or barley of 


Y __... genus of the obj 
) L qe Or + : d. 
quality or standart 


~ A Salam sale with respect to articles measured by length, for exay, | | T , quantity of it is fixed according to a standard weight or measurement of 


lawful because it is possible to define them exactly by specifing ni 7 “ity. + a 

yards in respect of the length, breadth, quality, and workmanship. Thens _ | “ype wtf 

the specifications of these particulars, moreover, is requisite, in Order J The period o ‘the delivery is fixed. 

ignorance and it is therefore essential to the validity of the contra, In tha 9 - ) : > ) 
manner also, a Salam sale is lawful with respect to all articles of sale wh The amount of p Tice to be paid : dvance is fixed. 
not essentially differ in their nature, such as eggs and walnuts, becagy : E as 
commodities which differ only slightly the rate is ascertainable, ih, * 7 


| 7 Pa 
definable, and the delivery to the purchaser practicable, and a contract fg x slam sale is valid oi 


} where conditions conceming a general description 

therefore, with respect to such articles is lawful.” (14) ‘the quality and ascertainment of the quantity are fulfilled. Everything whose 
yee Th, eee i.e ae £ “ 

ality may b 2 accurately described, where there is knowledge of the quantity, 


(II) The period of delivery must be specified. “A salam sale is not lawiy 
the period for the delivery of the wares be fixed. This is because the Prophy 
ordained that all salam sales shall be made with the stipulation that peng 
delivery is fixed. Secondly, the Prophet has prohibited a man trom stingy 
is not in his possession, but has nevertheless authorised and rendered legd 
sale, on the principle that poor people stand in need of such arrangemen, 
order that, by means of the money they receive in advance, they may a 


salam sale is not lawful with respect to things incapable of 

i by a lesctiption of quality Or quantity because the subject of a 

1s a debt due by the seller; and if its quality is not known there 

que xists a degree o f uncertainty, from which confusion must arise. 
°° a 


a 
_— 


om 
the subject of the sale, and deliver it to the purchaser. It is therefore reqy injuct on of the Qur’an and the Sunnah of the Holy 
that a fixed period be stipulated, because if the seller were labk t hows that the existence of Juhala in any business contract 


+X) 


bid» Now we have to look at commercial insurance business 

¢ ligh his principle and see if there is any doubt or element of 
jcertainty (Juhala) in it. Even though each individual premium instalment the 
qsuree has to pay is known, the total obligations involved in the insurance 
ontract are not known to him. In spite of tramendous progress in actuarial 
techniques it ist ot possib e to estimate the total obligations of the insurance. In 


instantaneous delivery on demand, the requirements on which the legality 
such sale is founded, would not be met. Moreover, an indelinite pen 
unlawful, because of the uncertainity; in the same manner as in a sale, wher! 
price settled is to be paid at a future period without defining it.” (14) 


4 - - 


a ae 


| s of Catchpole, “ Insurance ratings take many forms, but however itis 
done, insuree can r ever f orget that insurance differs basically from industrial and 
ndinary commercial < Ctivities in one vital respect; its cost is not known until 
after it has been sold — insurance by its nature, cannot estimate costs in the 
same way (as of in dus‘ jal products), it can only hope to make an overall profit 
mn a large number of separate risks.” 
a 


(III) Private standards of measurement are unlawful 


The stipulation of a private measure of capacity or length is not lawiul 
Salam sale, because of uncertainty due to possibility of the standard demi 
in the interim between the conclusion of the contract and the delivery. 


a. 
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subject of the sale be otherwise than a representative of price. Hence 
should enter into a Salam sale stipulating the immediate paymen, i k 
cloth to the seller in lieu of ten dirhams to be delivered to hiry by th 1 
future date, the salam sale so contracted is invalid. Some JUrists hay ¢ 
this sale is absolutely null.” > | a 

ep genus of aa oe t € Peieticiis: specified, such as wheat or barley of 


uality 0 pate a a 


it the ge ie oe and that the kind, quality, quantity, 
mm ned. A salam sale is not lawful except on 


“ A Salam sale with respect to articles measured by length, for example pdiacc cording to a standard weight or measurement of 
lawful because it is possible to define them exactly by specifing the , 
yards in respect of the length, breadth, quality, and workmanship. The». 
the specifications of these particulars, moreover, is requisite, in Order igs 
ignorance and it is therefore essential to the validity of the contract, In. | | 
manner also, a Sa/am sale is lawful with respect to all articles of sale yas \ The amount of price to be paid advance is fixed. 
not essentially differ in their nature, such as eggs and walnuts, Decay - Sole a 
commodities which differ only slightly the rate is ascertainable, the» ae, 
definable, and the delivery to the purchaser practicable, and a contract of sale is va on ditions concerning a general description 
therefore, with respect to such articles is lawful.” (14) “the © quali a an nd scertainme a of t Ree oeantity are fulfilled. Everything whose 

a be accurately de: cri where there is knowledge of the quantity, 
a fit subject of a Salam s: ale, 3 Ww ers) the sale cannot occasion contention. On 

(II) The period of delivery must be specified. “A sa/am sale is not lawful yiiner oth eh tal Salam s Te us aot awful with respect to things incapable of 

the period for the delivery of the wares be fixed. This is because the Prophg ng defined by a descript f qual wy Or quantity because the subject of a 

ordained that all salam sales shall be made with the stipulation that peniog ‘ele gine e sel ler; ‘and if its quality is not known there 

delivery is fixed. Secondly, the Prophet has prohibited a man from sell of u ance! rtai nty, from which confusion must arise. 

t is not in his possession, but has nevertheless authorised and rendered legd ae 

sale, on the principle that poor people stand in need of such arrangemen 

"order that, by means of the money they receive in advance, they may ang 

the subject of the sale, and deliver it to the purchaser. It is therefore reqy 
that a fixed period be stipulated, because if the seller were liable to 
instantaneous delivery on demand, the requirements on which the legality 
such sale is founded, would not be met. Moreover, an indefinite penol the tigi 
unlawful, because of the uncertainity; in the same manner as in a sale, wher certainty (Juha, sven 1 (sash individual premium instalmet ‘o th 
price settled is to be paid at a future period without defining it.” (14) suree has to pay is known, — he total obligations involved in the insure 
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tract are not known to iin. n spite of tramendous progress in actuanal 


iction of the ‘Qur'an and the Sunnah of the Hee) 


chnig hniques 10t possible to es estin ni ate the total obligations of the insurance. 
* ne ae ia C ; } | Ins sural ‘ 
(III) Private standards of measurement are unlawful e words : a ra ce | a eae Alelidaelalaah aaa ; 2 
2, insuree can never forget that insurance differs basically from industrial an 
ary 0 ercial acti et one vital respect; its cost is not known until 


The stipulation of a private measure of capacity or length is not lawill 
Salam sale, because of uncertainty due to possibility of the standard beingli 
in the interim between the conclusion of the contract and the delivery 


nsurar ce by its nature, cannot estimate costs in the 
istrial prodi acts), it can only hope to make an overall profit 
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“ To calculate an equitable size 
rate of ‘ee a. "a P80 aes z 4 = ~ - 
underwriter has recourse eith h Eesmemsfor an INdividyy “ > predictable in gro - Ol suilicient s, but still a number of 
se either to the pooled record of risks of the ‘ | Sie natt he ge ne ra’ | average. Uncertainty will always 
his own portfolio, or in the wider record of a group of ; sa! a 
BrOUP OF insurers, jy. , a prominant factor disturbing the estimates and calculations of clever 


the norm of the class concemed, he can adjust the rate upwards org x pene And it applies = s to” he P Be Pe im money as much as the amount 
for favourable or unfavourable features in the individual risk to ative; Seton an the i nsurable interest or the time and the 
considers a fair rate.” ; 
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jurists on on. the : subject of garar and juhala are 


_ In recent years past records have at times proved an unreliable py, wa 
patterns of loss experience. This change is due to three main causes 


(1) A high rate of inflation which has made claim costs ris fay, 
premiums; oe 

elivered , (b) When goods contracted are 
ally delivered, and (c) aaa ag al a part of the contracted goods is 
Ay! | | yered, According to Ibn Al-Waleed tl ese can be calssified: (a) As too much, 
(3) Changing social values and standards of behaviour, leading to lower yy noderatesag d(c) too litt 
disciplines and personal responsibility.” (15) 


(2) Changing methods and new materials which add to industrial risk: and 


are Befinitely unlawful because of the 


sf? WeT ; , 
Thus the element of uncertainty is unavoidable in insurance and preva G29 where the element of garar and 


levels of its business, from the time of the signing of the contract to the ty 
| a epese of Tialcamioney to the insuree who has suffered a calamity, 
existence of uncertainty is the fundamental condition for the nied 


f ‘3 
: ; . pil 

1a 
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ti nsurance. The uncertainty can be of three kinds. Firstly, it may be uncerag e is some difference c f opinion am 1 ong the Muslim jurists as to the ratio of 
to whether the occurrence will really happen; secondly, whether it wil| y rin a speci : ~t whict were uld 1d be called too little. However, they 
during: a given period of time; and thirdly, it may be uncertain a i] that th 2 LOrms in contracts are unlawful because of 


dimension of the occurrence. Thus, it can be an uncertainty of occurreng 
dates or of dimension. Uncertainty is the state of mind of the individuly 
corresponds to the degree of probability of an occurrence (or chance) i 
objective situation; therefore, uncertainty becomes a sequel o! probabillty.' 


nade, al a): a 

the e p dossession of the seller, 

i as 

that cann ) be easily given or taken possession, 
| | i (in p ric ce, quantity or quality) goods, 

Even though an increase in the number of insurees may reduce the dened) Asale of gor nan 2 adva n tage to one party. 

probability, the element of uncertainty will still remain in the insurance busi ‘ hy 

to a considerable extent. The probability in relation to many phenomen | Beye 

ee Bee cere of certain forms of sale contracts not 

15. W.L. Catchpole, Business Guide to Insurance, London. |975 p.26. 2 element of garar and juhala. Any contract of sale 

16. Seligman, Principles of Economics, P.599, by N. Barou, Co-opent 

Insurance, London, 1936.p.14—15. 
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or exchange of goods, money, or other considerations CONtaie 
elements will be considered invalid and unlawful. The sale a 
contracts of the sort cited above were prohibited by the Holy Prophet 


To? all | ppeat ances, the dominant factor seems to be the 
re sement of the parti oS and the element of of garar is in the 


eS 


It is true that Muslim jurists have deffered on matters relating to De po oy Boao!) nee si) ; ymptoms of the disease on the face of 
of goods with regard to quantity and quality and have also disagreed fever a : id fails to notice the internal disease 
details of certain specific sale contracts, but fully agree that if ¢) there ig 1. The doctor will try to cure the patient by 
Juhala in any business transaction it invalidates the sale contract. 


? 

T 
Re he bs sic cause of the fever 
‘1 + 
Hat 


: - 4g the internal causé of the fever w hhile the layman will be thinking only 
" ose r, This is what hap’ pened ed in he ale of fruit. The Holy Prophet tried 
ee the root cause (gar ur) © > external disease (i.e. disputes) by 
It may be pointed out here that when discusssing cases of garar anj; ping medicine for the ous the people thought otherwise. It is 
business transactions, it is not proper to quote examples from the yes ye quite wrong to think that if. th _ ase) ‘no disputes in any business 
the Holy Prophet relating to purely religious matters or to go, ction (like commercial nst jrance) le presence of garar will make it 
performed for the pleasure of Allah. In such cases garar ot juhal The basic cause of th mal evils : in tk 1 


> economic transactions of the 
r and juha ala; a 1 d the wisdom of the prophethood 
se af fasad (ce orru tion) in the economic system of 
It can be said without doubt that what was 
ully applicable to our time (and future times) as 

are conce erned because most of the economic 
ene erated iby them. 


come into question because they are either good deeds and acts ‘a 
not business transactions; or they are purely religious ceremonies or apy 
the main objective is not financial. If there is some vagueness or probahyy 
any of these matters it will not in any way affect the nature of the act jg, 
it is a religious act and it excludes money matters. whereas if any & 
vagueness or uncertain element (like garar or juhala) is lett in 4 sale coniyg 
a business transaction, it will lead to many complications, dispute 
contentions among the parties. 


wi 


' The supporters of insurance therefore claim that the presence of an elem 
garar (or juhala) in insurance will not render it null and void because itd 
not lead to disputes and disagreements. In other words the basic factor 


invalidates a sale contract according to them is not pure garar but gat 
leads to disputes among the people. 


This reasoning is irrelevant and superfluous. The fact is that this sont 
contract and transaction was very common in the pre-Islamic period and 
deep-rooted in the economy of that time. It was therefore not easy tos 
them. As Islam spread up and down the country in the peninsula of Arabiag 
its basic teachings began to take root in the hearts of the people, the td 
Prophet gradually in the last years of his ministry started to puriy 
economy of its evils and unlawful customs and dealings. This is howt 
particular sale contract, when brought to the notice of the Holy Prophet, 
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x through lengthy and false arguments. It is just possible that the judge 

Sascide, on the basis of available evidence, in favour of the transgressor, 

: jt does not mean that the property has thereby really become lawful for 
‘ E The Holy Prophet warned such people saying, “After all I am a human 
sat It is just possible that in a case brought before me, one better versed in 
he act of talking than his opponent might persuade me to decide the case in 
+e favour, But let it be understood that anything gained in this way from a 
other will, in fact, mean the acquiring of a piece of Hell for himself in spite 


EXPLOITATION AND UNFAIR DEALINGS 
ifm decree in his favour.” (Q) 


Islam is on the side of justice and fair paly in business dealings fo, ld 
and forbids unfair transactions and the exploitation of people, |t dogd 
support the view that all is fair in business. On the other hand, j iy 
justice and fair play in every kind of commercial de fing Sand all barpanea 
are made without being given an opportunity to the buyer to examigy 
terms of the contract or the object of sale are prohibited. Forcible trangat 
or dealings in which either of the two parties takes undue da 
other are also forbidden. 


bdullah reported that some people used to buy foodstuffs outside the town 
wm the caravan people and used to sell it on the spot. Allah’s Messenger 
de them to sell it till they brought it to the market.” (3) “According to 
: 0 Hu jirah, Ibn Umar and Ibn Abbas Allah’s Messenger said, “Do not meet 
et int in the way and enter into business transaction with him, and 
ot meets him and buys from him (and in case it is done, see) that when 
owner of (merchandise) | comes into the market (and finds that he has been 
i a lower price) he has the option (to declare the transaction null and 


a")(4 5) 


In the following verses of the Holy Quran the believers are told to do buggy 
; t and not to devour other people's wealth by ag 
"ep by bole =. an ph ae taken by the Holy Messenger to safeguard the interests of the 
an F ade ieee Ae r Lge ae it <a —s in le pe vel ee public (i.e., the commoners). The goods should be 
aWIUL Ways, Uistead GO OUSITICSS aITIONgst YOU OY IMUlUal COKIN, , vougt in the open . market Where the sellers can be fully acquainted with the 


onditions of the market. This would insure that the sellers are not take 
awares, and secondly that undue advantage in not taken of the buyer’s 
morance by the sellers or their agents. This would also guarantee a reasonable 
mice for the consumers and would protect them from the exploitation of the 


m ‘marketeers and hoarders. 


mot kill yourselves.(4:29) 


This verse clearly shows that all transactions are forbidden ' re meant 
exploit , favour or take undue advantage of either of the parties n® 
contaract. “ Do not kill yourselves ” is a painful reminder that the one mj 
devours unlawfully the property of the others , does in fact lead himself toh 
own destruction. for such an evil deed ruins the social order to such an extelf 


that ultimately he himself cannot escape its evil consequence 


Ukewise the Holy Prophet also prohibited unfair brokerage to safeguard the 


. V.A.A Maudoodi, op. cit., Vol. 1. p. 143 


3, Bukhari, op, cit., p. 208. 
A Muslim, Op. cit., pp. 799-800, Mautta, op. cit., p. 359, [bn Majah, op. cit., 


pp. 148-9 and Tirmizi op. cit., p. 565. 
5, Mishkat, op. cit,, p. 609 and Abu Daud, Vol. 111, op. cit., pp. 43-4. fbn 


I Majah, op. cit., p. 148 and Tirmizi, op. cit., p. 565. 


And again in Surah Al-Bagarah: Do not usurp one another’ 
means nor Offer it to the judges so that you may d 
unjustifiably a portion of the goods of others.(2:188) 
aspects. One should not try to seize the property of | 
judges and one should not go to the court of law t 
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lengthy and false arguments. It is just possible that the judge 
- others through the basis of available evidence, in favour of the transgressor, 
iqjont decide, Wer that the property has thereby really become lawful for 
put it does rt Prophet warned such people saying, “After all I am a human 
‘him. 1 ie ossible that in a case brought before me, one better versed in 
pe 4 er ae than his opponent might persuade me to decide the case in 
the Pr But let it be understood that anything gained in this way from a 
| a ther will, in fact, mean the acquiring of a piece of Hell for himself in spite 
ofmy decree in his favour.” (2) 


EXPLOITATION AND UNFAIR DEALINGS 

Islam is on the side of justice and fair paly in business dealings fo; y 

and forbids unfair transactions and the exploitation of people, } inl 

support the view that all is fair in business. On the other hand, jt ial 

justice and fair play in every kind of commercial dealings and all bapay 

are made without being given an opportunity to the buyer to exany 

| terms of the contract or the object of sale are prohibited. Forcible tranggi 
. or dealings in which either of the two parties takes undue age 
other are also forbidden. 


Abdullah reported that some people used to buy foodstuffs outside the town 
a the caravan people and used to sell it on the spot. Allah’s Messenger 
orbade them to sell it till they brought it to the market.” (3) “According to 
thy Hurairah, Ibn Umar and Ibn Abbas Allah’s Messenger said, “Do not meet 
he merchant in the way and enter into business transaction with him, and 
Whoever meets him and buys from him (and in case it is done, see) that when 
ihe owner of (merchandise) comes into the market (and finds that he has been 
pid 2 lower price) he has the option (to declare the transaction null and 
| i0 FE) (4,5) 
In the following verses of the Holy Quran the believers are told to do bugy 
dealings by mutual consent and not to devour other people's wealth a 
and unlawful means. “ O believers! do not devour one another's propery 
unlawful ways; instead do business amongst you by mutual consent, Ang i 


not kill yourselves.(4:29) 


This step was taken by the Holy Messenger to safeguard the interests of the 
ler as well as the general public (i.e., the commoners). The goods should be 
‘bought in the open market where the sellers can be fully acquainted with the 
® conditions of the market. This would insure that the sellers are not taken 
unawares, and secondly that undue advantage in not taken of the buyer's 
” ‘Py morance by the sellers or their agents. This would also guarantee a reasonable 
(tC) <2 rie for the consumers and would protect them from the exploitation of the 


the parties it ia 


This verse clearly shows that all transactions are forbidden 
black-marketeers and hoarders. 


exploit , favour or take undue advantage of either ol 
contaract. “ Do not kill yourselves ” is a painful reminder that the one aij 
devours unlawfully the property of the others , does in fact lead himself to 
own destruction. for such an evil deed ruins the social order to such an ext 
/ nt that ultimately he himself cannot escape its evil consequences. (1) | 

fp 2.M.A.A.Maudoodi, op. cit., Vol. 1. p. 143 
; Bukhari, Op, cit., Pp. 208. 


lik wise the Holy Prophet also prohibited unfair brokerage to safeguard the 


; | ) And again in Surah Al-Baqarah: Do not Usurp one another's property) DY My 4 Muslim, Op, cit., pp. 799-800, Mautta, op. cit., D. 359, Tbhn Majah, op. cit., 
Needy means nor offer it to the judges so that you may devour knowingly aiimuppl48-9 and Jirmize Op. cit., p. 565. 
unjustifiably a portion of the goods of others.(2:188) . This verse has {NiEEDNMASnKGl, Op, Cit., p, 609 and Abu Daud, Vol. 111, op. cit., pp. 43-4. Ibn 
aspects. One should not try to seize the property of others by bribing i lon Majah, OP. cit., p. 148 and Tirmizi, op. cit., p. 565. 


judges and one should not go to the court of law to seize the propery 


PSS OFS OE SOS OE BSS OE OOS BOS BOSSA SOP S SAT SPDO*ASSASSE SASSPFOSAE“SSESEE CREE BREEZE eee eve 
er 2 Se Se eee ce «& 2 © © © eee © &e © ee Oe ee oe eer 


1. The Meaning of the Quran, Abul Ala Maududi, Vol. I] 


156 157 


interests of all the parties affected by such dealings. “a because the Prophe ibi iti 

Jabir, Anas bin Malik, Ibn Abbas and Abu Hurairah cron sane ee cadee is en account 

Messenger forbade the selling of the goods of a dm. ‘he 8 tl 

pas ii - y aBY ra degen a of sale (ie. residence in the house), it follows that a contract of 
span (5,,7) s pe oie with that of the sale. If, on the other hand, no diminution is 


Pe ce 
a on this account, it follows that a deed of loan is interwoven 


; these are ” (8 
The purpose of this prohibiting order was that goods and com, ) i, ad both of illegal.” (8) 


should come into the open market, where sellers or thei; 
aware of the state of the market before any offer of purch, 


the sellers. » js no need to repeat the arguments supporting the claim that an element 


--aloitation does exist in insurance as the matter has already been discussed 

‘eat length under the section called “Uncertainty”. Undoubtedly there is 

; re | | gderable exploitation and unfair treatment of the insuree in the contract 

The insertion of any favourable conditions for one of the Partneis in ri . ance due partly to the ingnorance of the insured party to the 

also renders the sale contract null and void. % “nlexities of the insurance policy, and partly to the infringes and uncandid 
shavic mE the host of insurance agencies. 


» +5 


A sale is rendered invalid by the insertion of any conditior 


either party, or repugnant to the requisites of the contrac yen the ‘supporters’ admit that the function of the organisation of 
occasion contention by involving an advantage to the subject ‘eal pmmercial insurance is likely to lead to hoarding or manipulation of funds but 
insertion of any condition which is not a necessary result of the contrag ggue that it is not a part of the insurance function or the insurance contract. 
in which there is an advantage either to the buyer or the seller, ory put they forget that the hoarding and manipulation of funds for profit has 
subject of the sale, or capable of enjoying an advantage renders the nia fecome the main function of commercial insurance in the modern industrial 
invalid, because an additional and extraneous act is, in this instance,» world. Huge funds collected from premiums and lapses of policies are invested 
from any of the parties, without stipulating a recompence to the other ga fxedearning investments (i.e. interest) and form the main source of their 
which of consequence is of usurous nature; and also Decauise there jg giiemeome. It is only natural that such manipulation of money for profit shoul 
advantage in this condition to the subject of the sale, it follow ggyggplalowtrom the Working of insurance business. | 
contention must necessarily ensue and hence the object of sale 1s Srustragg 

(8) 


Kt is suggested that individual insurees have to demand from the insuran 


Likewise, “a sale is rendered invalid if there is : ny advas 
to the seller concerning the article sold. For exam On Was 10 Se 
house on condition that he shall reside in it. First!’ ¢ Condit 
are not agreeable to the nature of a sale, and are atten vith an advantage 


individual insurees are as helpless as small boats on a stormy ocean. How ca 
they influence or demand such actions from the gaint insurance companies! 
pehaps the ‘supporters’ are confusing giant insurance companies : 


————— — — woperative or mutual insurance societies. This is possible in the case of he 
6. Muslim, op. cit., p. 800 and Bukhari, op. cit hu Daud on. ltler Which are organised and controlled by the insurees themselves and 
p. 44. and Tirmizi op. cit., p. 566 and Jbn Majah ‘0 Bukhor, [ee Working for their benefit. but it is not feasible in the case of the former which 
op. cit., p. 206 and Abu Daud, op. cit., p. 45. and Tirmizi +». 56a Me controlled by and in the interests of the share-holders. 
Ibn Majah, op. cit., p. 149. oo ll EEE EEE! CU 


7. Bukhari, op. cit., p. 202 and Tirmizi, op. cit 8, Hedaya, op. cit., pp. 273-74. 


| 
r 


F advantage in this condition to the subject of the sale, it follows i 
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interests of all the parties affected by such dealings. “Abdullah 
Jabir, Anas bin Malik, Ibn Abbas and Abu Hurairah reported te ya til, because if any concession is made in the price on account 
Messenger forbade the selling of the goods of a desert CWely | obiect of sale (i.e. residence in the house), it follows that a contract of 
townsman.” (5,6,7) . s interwoven with that of the sale. If, on the other hand, no diminution is 
» in the price on this account, it follows that a deed of loan is interwoven 
pe sale, and both of these are legal ” (8) 


as 


‘er, Secondly, because the Prophet has prohibited a sale on condition of 


The purpose of this prohibiting order was that goods and cOmumoditig 
should come into the open market, where sellers or their 00 gl > mts. 
aware of the state of the market before any offer of purchase ways , is non the ar a Eemeipportine the claim that an element 
the sellers. xploitation dos exist i t in in: suri ees che matter has already been discussed 
Seog th “under the section call led ‘Uncertainty’. Undoubtedly there is 
iderable exploitatio on ai ind unfair treatment of the insuree in the contract 
psurance due par partly to the ingnorance of the insured party to the 
exit es ofthe i insurance policy, ind partly to the infringes and uncandid 


a 


wiour of the. ho st of i ns Ir ance Geen 


at — a 4 S. 


on: 
we 
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The insertion of any favourable conditions for one of the partntising 
also renders the sale contract null and void. 


A sale is rendered invalid by the insertion of any conditions advantag, 


either party, or repugnant to the requisites of the contract; OF Whig) he ‘supporters’ admit me he function of the organisation of 
occasion contention by involving an advantage to the subject of the a cial insurance i kek y to lead tc > hoarding or manipulation of funds but 
insertion of any condition which is not a necessary result of the contragl hat it is not a vart c Aa » insura ice function or the insurance contract. 

in which there is an advantage either to the buyer or the seller, or i hey forget that eH hoard ding d manipulation of funds for profit has 


subject of the sale, or capable of enjoying an advantage renders the ong 
invalid, because an additional and extraneous act is, in this instance, reqg 
from any of the parties, without stipulating a recompence to the othe, 
which of consequence is of usurous nature; and also becaus there i 


e the main function of comm ercia al insurance in the modern industrial 
luge funds colle frc om premiums and lapses of policies are invested 
hing investments ( Ger int > est) and form the main source of their 
y natural that such manipulation of money for profit should 
orking of ir surance business. 


contention must necessarily ensue and hence the object of sale is {rusia 


o sted that dual insur ees have to demand from _ the insurance 

| use of their money, avoiding unlawful elements like 

Likewise, “a sale is rendered invalid if there is a reservation of any advatt se aS Bg ie absolutely ridiculous becsilag 

to the seller concerning the article sold. For example, if a person wastog a ak lple as small boats on :: stormy ocean ae ie 

house on condition that he shall reside in it. Firstly, because these condit lence or demand such actions from the gaint insurance a. 
are not agreeable to the nature of a sale, and are attended with an advantag ips the ‘supporters’ are confusing giant insurance companies wi 

Borat » or mutual insurance societies. This is possible in the case of the 


6. Muslim, op. cit., p. 800 and Bukhari, op. cit., p. 207 and Abu Daud 0p. Mer which 1 are organise d and controlled by the insurees pa ane 
p. 44. and Tirmizi, op. cit., p. 566 and Jbn Majah, op. cit., p, 149. Bukk nefit, but it is not feasible in the case of the former w 
op. cit., p. 206 and Abu Daud, op. cit., p. 45. and Tirmizi, op. cit, p. (er ntroledlh py and in nthe i aterests of the share-holders. 
Ibn Majah, op. cit., p. 149. to a — a 

7. Bukhari, op. cit., p. 202 and Tirmizi, op. cit., p. 585. Bf Heda a, OP. cit., pp. 2 273-74, 


ay ~- 
king for a] ir 


158 


The individual insuree is in a very weak position as compared j 
commercial insurance companies, and is not ina Position to dicta, 
yin f demand such terms from them. He has either to accept or rejeg gam 
| terms of the insurance contract. He is unable to suggest or rec 
| | amendments in it. This may be claimed theoretically a 
il | participation of the insuree but it is not a practical proposition Veg 
Li) | helpless position of the individual insuree. As a result, Cipla 
i) A manipulation and other similar malpractices and unlawtul actygay 
| | become part and parcel of commercial insurance. Verbal suggestion gy 
change facts in the field of commercial insurance. Failure of succemngyt 
the British Parliament to achieve the desired results should be an eam 
to ‘supporters’ of commercial insurance. | 


ELEME OF PROBABILITY IN LAWFUL CONTRACTS 


DD 
have tried to defend commercial insurance as a perfectly valid business 

‘samic system. They emphasise that commercial insurance is a form of 
, involving an exchange of goods or a consideration based on the 

The great majority of the people are absolutely ignorant of the mg actual obliga ns of the parties which are implicitly written and 
regulations of insurance and the obligations of the insures with respeg ged in the insurance contract. The idea behind all forms of trade is profit 
insurance contract. Many of them are clearly tricked by cunmng big gowth of capital and commercial insurance is no exception. It is 
insurance representatives into under- taking it. [he great number of jam sed to provide service in the form of indemnity to those who have 
insurance policies in the first two to three years of the contract Dears wa da loss. And in this exchange, insurance companies may make profit 
to this fact. And also because “it has often been said thal his (i othe trade. It is therefore quite valid and lawful and there is no reason 
insurance policy) is never bought but always sold (in other veg Be : 

persuasive words of a life office representative, a broker OF an quam ~* 


necessary if people are to be made aware of the advantage, if not the nega 


of life cover.” (9) commercial insurance does not come under this category and cannot be 


psidered as a form of trade or an ordinary business because it does not give 
ayihing tangible to the insuree in return for his premiums. It is only a promise 
pending on the happening of an event which may never happen at all. The 
auuree pays certain sums of money to the insurance company in exchange for 
sible and uncertain compensation, and in the case of the non-occurance of 
ne possible danger, no exchange of goods, services or consideration takes 
lace. Thus, it is an exchange of money on the part of one party, i.e. the 
asuree, but the other party’s exchange is uncertain. It cannot, therefore, be ~ 
tiled a legitimate exchange of goods. 


, 
J 


‘Moreover, an exchange of goods, services or some other consideration should 
a P te done with material consent and consultation between the parties. As has 
a B heen pointed out before there is no such thing in commercial insurance. The 
B insure is in a very weak position and has no option, but to insure with one 
B of the companies on their own terms and conditions, which are predetermined 
ly by a third party and are not negotiable. Therefore, it is mere farce to call 


| | iurance business as form of trade. 


It is claimed that kafala and insurance are almost identical because the en 
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The supporters of insurance accept that there is an element of rie: nine 
which leads to garar (or juhala) but they argue that there are many j 
contracts allowed by Shariah which contain an element of , probabil 
uncertainty (garar and juhala). They claim that the element of garar (op 

in commercial insurance is not so great as to make it lawful. 


The supprters give many examples, from commercial as well as non-compg 


transactions, to show that commercial insurance is not very different fo 
normal transaction. First we will discuss non-commercial examples. 


1. Kafala or Zaman (Bail or Guarantee) 


“ In the language of the law, Kafala (bail or guarantee) signifies the functigg 
one person to another in relation to a claim or a debt. A person who m 
obligatory on himself, the claim of another, whether it relates to the per 
property, is called the Kafeel or surety.”(1) “ It is allowed by Shariah beg 
the Holy Prophet has approved it. He has said, ‘the surety is responsible’ 
is a proof that both modes of bail (of person or property) are lawiul. Kofl 
the person or property is valid in Islam. In the case of property, whethe 
extent is known or unknown, kafala is lawful. Zaman signilies surety 
security, if a person becomes security on behalf of another for a debt dy 
him, he is his zamin or the gaurantor. All such securities are valid.” (2) 


of the obligations and liabilities in both are not known. Kafala is allowed 
Shariah and there is no reason why one should be valid and the otherin 
when both are identical with the main commitment being money and lend 
it is also said that Zaman (security) or the standing of surety for some 
contains unknown elements. One cannot be sure how much one has tom 
Even when the extent of the debt is unknown and unspecified it still is lay 
The case of commercial insurance is strengthened by the validity of bail, 


Kafala or zaman is in the nature of gratuious act of peice and goodness ani 


1. Hedaya, op. cit., p.317—18 
2. Hedaya, op., cit., p. 320—328 
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‘ 


Fiend 


ie nt ia 


sure nce eTtis 


p in nee nee I ar re an, under no circumstances, be quoted to justify commercial 
uranice eI t is a moral c duty ‘and obligation upon a Muslim to help his brothers 
rr ‘2 


ee 1 
ath. 


us, one | 
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ormec to seek the pleasure of Allah. It does not involve any monetary 
onside ation oaltie}pario$ the Kafeel or zamin and therefore belongs to a 
nt class, Thus standin § guarantee for someone’s debt or loss is based on 


ae has mo relevance to the problem of commercial 
extension of the principle of goodly loan ( Qarz-e-Hasan) to 


7. 


ay im obligatory duty without any financial 
ther is a purely commercial transaction transacted for 
ind exter at of a good can hardly be identical with a 
(lik ce eaance). As such, the two forms of 
10 af te § class, cannot be compared with each 
con slusions drawn, would be arbitrary and 
oe ay no bearing on the problem under 


s . 2 
4 \ / i. a ‘ y* 
: : ‘ - ° - 
wy 


; that even in surety, the jurists demand 


es. Hi lanafis insist that the amount or liability 
wn uantity Ge specified). 


bi 


which literally means assistance and friendship. 
gnifie: es that mutual assistance which is a cause of 

re fers to the contract of mawalah between two 
yatrona age or clientage. ; 


bi 


NM a stranger says to the person who converted 

>the wy ersons, ~ I enter into a contract of mawalah 

Ty | OTC operty shall go to you, if (on the other hand), I 

sis upon you or your ‘kila’. The person thus 

of Beque ace he becomes the ‘mawiah’ of the stranger. 
), = 
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Upon his death, without heirs, he inherits his prope ty, but an 
Shafei, it does not occasion inheritance in any respect as it te 
right of the public treasury .(3) 


syture of the act for which he has been appointed and thence become 
of executing it. However, an agency is invalid where the terms in which 
‘a great degree of uncertainty with respect to its subject. 
: an because of the great degree of garar and juhala, 
ne a h ae of these elements make the agency 
The supporters of commercial insurance emphasise that mawalah iss Li to suggest that commercial insurance, having 
commercial insurance with element of garar (or juhala) and is ; val id f ‘orm of business. 

mawlah who enters into such a contract is completely in the dukyt . 


extent of his liabilities. He may run into any sort of liabilities, the ng a 

extent of which is totally unknown . This contract, with al ityyg — out tha am insura nce company acts as an agent of the 

quantities, is allowed by Muslim jurists. anda as such , is qu uite lawful. _ Eve en n if it is admitted as an agent of the 
pee it cannc tbe recc gis 2d as doing a lawful business, because 


ds ty 


; “Vel 


Ht © 


There is no truth that commercial insurance is similar to mawolah wily to the subje of inde idemnity ty andthe probable event. 
to the element of garar and juhala, The early form of mawalah practiced ee 4 
companions of the Holy Prophet was a simple voluntary contract Detiag ie 
individual believers for cementing their relationship in faith and foray 
each other without any profit motive, whereas the former 1s 4 0m 
institution organised to make profit out of other people’s needs andy 


se is missing and such a contract of 
d contract of agency must possess 


Mawalah is a personal contract between two individuals based on the py | fo) 1g | 
of equality and mutuality, whereas the insurance contrac! has n0 pe l@ agent Works in ti interest « of he Brmirrer and not against his 
element in it, nor it is based on the principle of equality and mutual | 
one is formed to seek the pleasure of Allah and is an act of goodness 
other is formed merely to make profit. As the Holy Prophet has sad’ 
relationship of ‘willa’ is like the relationship of consanguinity.’ Aig ps : 

" cannot be compared with commercial insurance because it has the elem ree Will, nor ¢ | for and in accordance with his instruction $ 
assisstance.” And as the Arabs were accustomed to assist each other inn erest, but works for seekin B profit for its own shareholders.(5) 
ways, and the Holy Prophet interpreted such mutual assistance into ‘Wil ius, the insurance compé ny nas claimed that it works as an agent on 
class on its own. f of each individua “ad or Bose as a group. And there i ising 


Miadlivn 


3. Agency 


“ It is lawful for a person to appoint another as his agent, for the setthg 
on his behalf of every contract which he might have lawfully conch 
himself, such as sale, marriage ,etc. But when a person appoints anotherg 
agent for purchasing some indefinite thing, it is necessary that he sim 
explain what it is and its quality and price in order that the agent may Kail 
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4. Mortgage ( Or Rahn) 
It is said that insurance company is like a mortgagee and js ho. he fact that the insurance cenpany a mortgagee is neither mentioned 
until it is paid back to the insuree on the happening of an eyey . niles of the company nor in the insurance contract. It is a mere 


In the language of the law, Rahn means the detention of thing, 
claim which may be answered by means of that thing, 5 in cay 9p) 
lawful and is ordained in the Qur'an: “ Give and receive pledgeg»y: ee 

~~ i | 1 that the insurance contract | iS a: \ 
Prophet , in a bargain made with a Jew for grains, gave coat of mal 1 the tres a ene ond | i mee ee coed between 
for the payment. It is approved by all the jurists and is lawfy) jpg i a the latter as their trustee and 
manner as bail.”’(6) ‘to them in the fron y according to the terms and 


> A al 


of an- indemnity it 
* But it is not lawful for the pawnee (i.e. mortgagee) 10 enjoy, inayg r ‘ r Pa 
benefit of the pledge, for the right of the pawnee is in the POSSESSIOg, of the law, signifies a person 
in the use. He is not entitled to lend or let it to hire; for a pang DrOpe ee A Ber ccit remains in the hands of 
permitted to let out or give the pledge in loan, for, as he is himself py 


> of it t, as a trust; that is to say, he is not 
from its use, he consequently is not authorised to conier its use Upmy y Prophet has said,“ an honest trustee is not 
(7). 


t are necessary ; and this necessity could 
rustec Eomponsitle, as no one would then 


If these conditions of mortgage (or Rahn) are not observed, the con 


- 
mortgage becomes void. In the contract of insurance, none o! the ong mil 
are observed by the insurer. The insurer invests the monies obtain ais ; 
the insurees in premiums in any way he likes and makes huge prolitth : : pect t aa ne deposit, by converting it to his own 
_ shareholders. These profits are never returned to the insurees. | committt »t of ar other person, he is responsible for it. 


rveohitely ridi : ee : 
pe renin solute fous to compare ene company with a trustee. 


ea he : 2 parties concerned nor it is writte 
"we admit for the sake of argument that the insurance company is} the insurance contr d : Pa has ever claimed this relationship 


mortgage, it should, in that case, return the actual amount to the insures, 
is not always returned to him, especially in the non-occurrence of th GEICO, Will rr, | 

i insurance CC Tn th ance. It does not claim any such ‘elationshi Thus, this relationshi has 
What does holding the pledge mean for the insurance company? ln thig cl ny suc Pp. p has 
what is the object of such a pledge? and even when the money is retuma SS either a stitution of the company or in the insurance contrac : 


the happening of an event, it is not always equal to the amount pil 
premiums. 


he relationship between the trustee and the depositor is based on the spirit of 
findship and does no ve a 4 financial consideration. It is considered a 


7 atuitous act of goodness oe he slp people by accepting their deposits without 
6. Hedaya, op., cit., p. 630 by rewards whet s , in comm ercial insurance ,the whole business is organised 
7. Hedaya, op., cit., p. 633 a : 
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to make profit. In case of trusteeship, the exact amount OF Quans alid, There is some element of uncertainty 
va id ii re | 0! os 


. - 4 mt insuree al nd, th re fic re 
deposit ~ paid pack pe gemand which i sci the Case | o 7, | rd te ‘e the pa ayme ent | « t the loa n lik HKe ‘that, t of insurance, but it does not 
insurance. What about the insurees who are never afflicted with Neder self | 
if va alidity of : the contr: Tey Gyo This applie ~s ec ALLY to a loan as well as to 

They never receive their deposits from the insurance company a ie ee eee 

trustee is bound fo return the deposit entrusted to him. If th ae | nie 
company is a trustee, how and on what grounds does it withhold they 7 pee. 

f ? tee 7 
of its insurees? There is no Garar or Juhaila in a contract of trUsteeship ‘signifies an investiture with the use of a thing z without a return. A loan 


commercial insurance is not free from these elements. ) objects - the use of the article, and - the Te: ‘ith ion of the substance. 
ort . of | kind dne Ss, because Allah has 
to eac oo also because the 


How can there be any relationship of trusteeship between the, niborarea eatrae immourfrom Sifwan.” 
company and the insurees? There is complete conflict of interests} ) ie li 
parties; the interest of the former is to make the maximum profit Out ri 
) ' Bi 
deal, whereas the latter likes to get the maximum compensation i of insuy not be sought f from ag ne Oe Bah which is an 
former. At no point is there any mutuality of interest between the pa i iness performed in obedience to ihe > Corina ad. of Allah and for His 


d in such an act of 
Se e of the commercial 
from: a loan. Besides, a 
not forthcoming i in an 
‘back in full on the 
goles nothing is paid 
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Besides, all funds deposited with the insurance company are the propg | 
the shareholders of the company and each individual insure or all ing 

a group have absolutely no legal right of ownership or control op 
individual deposits, or the total funds of the company; nor can they claig 
deposits individually or as a group after the signing of the insurance q 
just as one can claim his deposit whenever one likes from the trustee, 
the basic right of the depositor in a trusteeship that he can demand his dg 
whenever he likes and the trustee has to accede to his demand; this 


denied in an insurance contract. 


i the andes: to benefit from 
| | ‘The Holy Prophet forbade 


) yan. Th: Suge ggestions that the insuree is 
| ompany c pt 
‘ . 4 4 nh the form S 


ct accepted for it is not lawful 
FA trustee is not held by the law to be liable for responsibility. If het} of compensation, etc.) from 
“Tesponsible, it would be contrary to the precepts of the law. In other woig ) give the analogy of a loan to 
condition of responsibility is null and void with respect to a trustee. 
premiums are held by the insurance company in the nature of a trust,a 
trustee is not held by the law to liable for responsibility, as such, a contitloy 
responsibility for the payment of compensation to the inflicted insure | 
respect to an insurance company is null. H alogy | ae oe 
Bais: a 5 io oa ae ee ae a een ce trustees argued that an element of — ‘present in the contract of marriage for 
| e cannot know how much ¢ "oe e will be involved. One does not know the 
nt ) spe! do ‘on his wife and children. No specific 
t the ine of marriage. Therefore, the ‘supporters’ insist 
act Vv vith aes Bayons element of Garar is valid, 


6. Loan tal expense ) 
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It is said that premium money is like a loan taken by the insurance compéll 


- all 
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insurance with less, or even a degree of uncertaint 


q sgiracts between two individuals for a specific and definite purpose, while 
igurance contract is between one helpless individual and a joint company 
As has been pointed out before, comparisons of religi US ObServangs a ing the multiplicity of such contracts. It is therefore illogical and 


goodness or other acts not involving fina 


Navid: CONS Ger 
commercial insurance, are not relevant because the latter is not 
Kind. Commercial insurance is purely commercial institution ang 
mainly for reasons of profit, its activities, (ic. insurance busines) yo 
compared with the contract of marriage, which is 4 religious tty 
from monetary considerations. Therefore, the comparison wil 
insurance business is invalid. 


meevent to compare the former two contracts with an insurance contract. 


fast of the people who hunt do so for pleasure and catch is a bonus for them, 
js only & one-party activity and does not come into the category of an 
dinary trade transaction. Therefore, the question of Garar (or Juhala) does 
{ arise in this case. Even if there are some cases where one party engages 
het party for this purpose, the terms or the price of each catch or the 
ile hunting trip are precisely known to the parties and there is no vagueness 


ith regard to the reward of the hunter. When there is no catch, both parties 
nothing, except the pleasure of hunting. 


i) 
| 
. Ny 7 ¢ 


8. Prize Money 


It is said that prizes or rewards for invention, especially p: Je Cts OF Capa 
are approved by the jurists. When some one says that he wil pa a) 
i someone could do this or that, the amount becomes cue ® Sigg 
utterance was made and thing was done. In respect 0! pil Taye 
following verse of the Holy Qur'an is quoted: “Whoever wil inj 
suarantee that he will get a camel-load of corn (12:72). 


Night Guard or Keeper of a Garden 


Nn m alows for the engaging a night guard or a caretaker to look after or 

id property in return for a specified wage (or salary) per day, week 

mo = What does the owner of the property get in return for a specified 
Mere assurance Or promise of assurance against thieves and tresspassers. 


pW can one justify engaging a guard or caretaker for mere promise against 
It is ridiculous to justify commercial insurance by comparing it to pratm sts while rejecting insurance where payment of indemnity is promised 
or to the case of reward offered by Prophet Yusuf quoted above ie, eee 
simple and straight fi forward examples of prizes or rewards offered forg F 
something or finding something which have no connection whatsoever ma Bf 
’ commercial insurance. There is neither any risk nor any element o! Gow mt itis simple contract between two individuals for a specific purpose in 
Juhala in such cases. Some commercial dealings are also quoted yy n for specific and known compensations without involving the 
‘supporters’ to justify commercial insurance business. ltiplicity of contracts 


by one intermediary with thousands of insurees with 
a unknown element or risk liability. The property of the owner is protected 
tee against vandalism by thieves and trespassers. If it is not 
warded against such hazards it is likely to be demaged by tresspassers and 
ss. The guard or the caretaker, therefore, performs a positive and precise 
The element of risk is obvious, both in the contract of hunting forthe owner 0 f property in return for his wages. Likewise is the case of 
for pearls in the sea. Probable loss in both is quite apparent. Who know ima den keeper and hiring a thing or a man for a price. 
outcome? Thus,the basis of the contract is unknown ané i a 


| two contracts, but both of them are allowed by ‘Shariah’ 


1. Hunting and Diving for Pearls 


‘ 
> Wbiw) 


\. Feeding a baby 


A cursory glance at the two forms of contracts will shov 


The feeding of a baby by a woman other than the mother in exchange for the 
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ss of nimowm quantities of food an clothings lg mane nod ie rom the element of Garar but is allowed by 
RRPOM Tae eens on tte the term In the St ig ag A contrac of muzarea may be defined as a contract bepyeen two 

igh (2 ated “stein = : : “a ‘lly cops, one being & proprietor of land, and the other the cultivator, by which 
| ‘=e A anata ee 4 that whatever is produced from the land shall belong to both in 

with more than he Oo! she can bear; neither the mother shOUld by in portions as may be therein determined.” (9) 

unjustly (to accept unfair terms just because she is the mother, not gg gr 

father be burdened just he is the father. And the same resp sibility 


maintenance of the mother devolves upon the father of the child ang} 
there is no harm if they wean the child by mutual consent and cong 
Moreover, there is no harm if you choose to give your children to hey 
by nurse, provided that you pay her fairly, Fear Allah anc know it jam 
whatever you do is in the sight of Allah.” 


fy contract is valid because the Holy Prophet allowed this form of contract 
|, “himself entered into such a contract with the people of Khaibar, by 
“chit was agreed that they should manage the gardens and lands of Khaibar. 
: enjoy one half of the fruit and grain provided from them, and that they 
ould give the other half to him.” And the same principle applies to Musakat 
jjemitact of gardening), by which it is agreed that one shall deliver over to 
other his fruit trees (i.e. garden) on condition that the other shall take care 
jim, and that Whatever is produced shall belong to them both and be 
ytd between them on the agreed terms, i.e. in the proportions of one half, 
ge third or as may be stipulated. (9) 


The issue referred to in this verse of the Holy Quran is Sm 
straightforward. The purpose is to engage the divorced mother to led teil 
wh 


on reasonable and fair terms to both. The word used is ma ruf Whichiam 
well-known, universally accepted, or generally recognised; that which 
beneficial and equitable. Thus, the Holy Qur. an commands the partis i 
contract of weaning to settle the cost in a well-known, equitable and pagal 
acceptable and recognised manner to both the mother and father 9m 
neither of them is harmed or over-burdened. 1 


5 tl 


jisa clear cut agreement between the parties with regard to the division of the 
produc between them. There is no probability either with regard to the share 
ofthe parties or to the time of cultivation. Therefore , there is nothing common 
“i muzarea (or musakat) and commercial insurance. 


The wording of the principle stated applies equally to the father aij 
mother in order to safeguard their interest.Each must fulfil his or her pam 
the fostering of the child. And the child shall not be used as an excugi™ 
driving a hard bargain on either side. And if they do desire, by mutual 
" they can agree to some course that is reasonable and equitable both as regmmm 
the period before weaning and the engagement of a wet nurse : 


§ Wages of a Servant 


Apetsonal servant is paid a specified salary or wage in return for unspecified 
wk. It is perfectly valid while insurance is considered invalid. 


Mh line of argument in supporting the legality of personal servants is almost 
te same as for night guards discussed earlier. It is an ordinary contract 
between two individuals, with precise terms of payment by the one to the 
ipiherin return for specific services by the latter, unlike insurance contract. 


‘| There is no such thing as an element of probability or risk liability in thi 
ee a th : : ; . ' j 

heal as in insurance. Both the parties in the contract of weaning are advised to. 4H 

the cost on reasonable and equitable terms, without placing undue budge 

| either of them. Therefore, there is absolutely no resemblance between ty 

contract and the insurance contra “laid j 

“4 What people fail to understand is the emphasis laid in these verses upon the 

levers to fulfil their promises and obligations to other people. It refers to an 

udinary and straightforward promise or contract made by one person and the 

4, Case of Muzarea or Musakar = 

) Hedaya, op. cit., pp. 579-84. 


S withdraw his invalid promise (or contract) and pay damage in the fom 


other. It may be a simple promise t 

involving moral obligations with the hope of winni: 
it may be a business contract between two p rt 
obligations and liabilities on either of the partie: 
fulfil all such obligations and promises. 


Commercial insurance contract is not 2 promise or contract in th 
least it was not meant to be a promise o: Odligation in the sm 


gat | mple 
mentioned in the Holy Quran. Firstly, because here an individual ingg 
seeking guarantee against future losses or liabil from a third partys 


not thinking of the ‘promise’ referred to in the Ouran Secondly, fi 


considered merely as a promise or contract between the two partig 
insurance company has neither the ability, power or even the intention igj 
such a promise of contract. It can be in such a position only if it entenj 


similar Contracts with thousands of other insurees. On an individual evelify 


never be considered as a genuine promise or contract. Therefore, it snot} 
to say that the basis of an insurance contract is a bindi 


Furthermore, though people have complete freedom to make promises ort 


inito all forms of commercial and non-commiercia! contracts, they cannotm 
such promises or contracts which are forbidden by Shariah because thet 


basis Of such a contract (or promise) is invalid. I! any believer ¢ es make Gil 
an invalid primise (or contract) to another person, he 1s < mmandedis 


_ 
A 


or atonement (1c. Kaffara) for that mistake. In this matter, event 
sly Prophet was asked to withdraw his prom O Prophet dom 
forbid that which Allah has made lawful for you, seeking to please yourm 
And Allah is Forgiving and Merciful (66:1)”. 


This verse clearly points out to the believers that if their vows (or promsesal 
against Shariah, they are told not to fulfil such pro: 


At the time of the Holy Prophet, various forms of commercial a 
non-commercial dealings, such as a contract, monopo rtgage, gift, em 
involved a kind of promise. All such dealings were tho: camined {rom 


the humanitarian viewpoint as well as the common good of society by Ala 


; 


rs 
— 
__ ere” —— 
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nger, and those found against the Shariah were declared unlawful and 


a een exists in all pension schemes. A 
n may pay 2 Se tnbution: in pension schemes but may die and 
er draw a penny in pe Seaton a few yours and draw only a small 
time after retirement and draw more money in 
as. In fact, it is not true for there is no Garar (or 
1 commercial insurance. The pensioner will 
co after retire nent if he survives, or in the case of his 


- 
©” aoe 


ques estion of the pensions drawing more than his contributions is a 
stic moblem 2 od can be considered in terms of income and payments. If 
itrib yuted say fc . or forty or fifty years and his money has been 

d in profi ere erpri 6S. it must have yielded huge funds, especially if 
$ accu penod of years. Undoubtedly, his contributions 
st have grown in 1 profit in eres fer amount than he could possibly 

winap ee, sion even if | M were to survive for fifty to sixty years after 
in tual fact, the great majority of the people do not 
ummulated profits from their pension fund would 
n they are expected to draw in their normal span 


| BS | 


loreove , it is not an indemnity contract but a guarantee to provide a pension 
aprtips of his death, to his dependents, based on the gross 
of his salary in the last twelve or twentyfour months of his service at 
} time of retirement and the total number of years of his service.This 


siees 4 Specific amount of money and is free from any element of Garar 
Juhala). 


ii may here be pointed out that most of the Government pension schemes are 
non-contributory and therefore, do not involve any of these problems. 
t. in a Muslim state, all pensions will be non<ontributory for it is a 


other. It may be a simple promise to do 


involving moral obligations with the hope of winning 1 


. 

*§ 

4 . " 
ivGd . | 


| | Ale 
it may be a business contract between two parties includin 7 

obligations and liabilities on either of the parties. Allah reminds the hu. ™ 
fulfil all such obligations and promises. . 


- 


Commercial insurance contract is not a promise 
least it was not meant to be a promise or obligation in the sim 
mentioned in the Holy Qur’an. Firstly, because here an! 
seeking guarantee against future losses or liabilities tro: 
not thinking of the ‘promise’ referred to in the Qur‘an, Secondy, 
considered merely aS a promise or contract between the two pare 
insurance company has neither the ability, power or even t 
such a promise of contract. It can be in such a position onl 
similar contracts with thousands of other insurees. On an individual k 
never be considered as a genuine promise or contract. [herelo! 
to say that the basis of an insurance contract is a binding pi 


Furthermore, though people have complete freedom to make promis ot 
I} into all forms of commercial! and non-commercia! contracts, the 
such promises or contracts which are forbidden by Shariah bec 


withdraw his invalid promise (or contract) and pay damage in the omg 
penance or atonement (i.e. Aaffara) for that mistake. In th 
oly Prophet was asked to withdraw his promise: “O Prophet ¢ 
forbid that which Allah has made lawful for you, : 
And Allah is Forgiving and Merciful (66:1)’. 


Ve This verse clearly points out to the believers that if t) 


promises) i 
Wee a against Shariah, they are told not to fulfil such pro. 
At the time of the Holy Prophet, various | ‘lal 
non-commercial dealings, such as a contract, mon ft, ag 
involved a kind of promise. All such dealings were t! 


the humanitarian viewpoint as well as the common 


basis of such a contract (or promise) is invalid. If any believer does matmgy 
an invalid primise (or contract) to another person, he is commancd® 


nger, and those found against the Shariah were declared unlawful and 
sihers were retained in the Islamic system. 


g, Pension 


"jis argued that element of Garar for Juhala) exists in all pension schemes. A 
gan may pay monthly contributions in pension schemes but may die and 
geet draw a penny in pension, live for a few years and draw only a small 
gmount, or may live for a long time after retirement and draw more money in 
gension than his contributions. In fact, it is not true for there is no Garar (or 
Juhala) of the Kind found in commercial insurance. The pensioner will 


grlainly draw his pension after retirement if he survives, or in the case of his 
death, his dependents will benefit from his pension. 


The Question of the pensioner drawing more than his contributions is a 
siatistical problem and can be considered in terms of income and payments. If 
44 man has contributed sayfor forty or fifty years and his money has been 
amvested in profitable enterprises, it must have yielded huge funds, especially if 
it has accummulated over a period of years. Undoubtedly, his contributions 
must have grown in profits into a much greater amount than he could possibly 
draw in a pension even if he were to survive for fifty to sixty years after 
meuiring at the age of 65. In actual fact, the great majority of the people do not 
live So long and the net accummulated profits from their pension fund would 


be far greater than the pension they are expected to draw in their normal span 
of life after the age of retirement. 


Moreover, it is not an indemnity contract but a guarantee to provide a pension 
fo the pensioner or in case of his death, to his dependents, based on the gross 
amount of his salary in the last twelve or twentyfour months of his service at 
the time of retirement and the total number of years of his service.This 


guarantees a specific amount of money and is free from any element of Garar 
lor Juhala). 


it may here be pointed out that most of the Government pension schemes are 
non-contributory and therefore, do not involve any of these problems. 


However, in a Muslim state, all pensions will be non-contributory for it is a 


lie 


duty of a Muslim state to guarantee social security to all Its CillZene 

when they are at risk, unemployed and old. And if there are any ile 
existing pension schemes they will be rectified in such a way 4S tO ma 
free from all unlawful elements of this nature. ‘ | 


to be paid to the family of the killed. This is a punishment to 
ss] as well as assistance to the survivors. 


wamercial insurance there is a deliberate contract to provide compensation 
ay to the happening of a peril to the insuree. In commercial insurance 
sqpensition is paid to the insuree in return for premiums on the happening 
g event. If premiums are not paid, or discontinued, no compensation is 
j Thus, in commercial insurance, payment of premiums and indemnity are 
stlated; whereas in crime there is no such relationship. 


7. Fee for Hamam or watering agricultural land, etc 


It is claimed that charging a fee for a bath in a hamam, or walering aja 
land at a price and many other such forms of business cealigs Cig 
element of garar (or juhala) but are quite valid in Shariah. 


| " 
| SHG al As has been explained before in the case of nightguards, in il such ny . money is a form of deterrant as well as a punishment which is given 
| Hh | a dealings, a fixed wage or compensation is paid to the labourers IN ©Xthaye a the crime has actually occured. At the same time, it provides help to the 
| their services for doing a particular job. There is neither am) doubt naga “ig person Or persons. Thus, the very nature of indemnity in crime is 
| uncertainty with regard to these matters and both parties alt fully @ “i different from that of commercial insurance and it does not contain 
their specific obligations and liabilities in this contract. There 1s 00 tage of Garar (or Juhala) found in the latter. Therefore, the comparison 
probability as is found in the contract of insurance. E~ indemnity in crime and indemnity in commercial insurance is not 
i 
There is no comparison between such dealings and commercial inSigam 
Such futile efforts are made by the ‘supporters’ merely to conlus the 
issue of Garar (or Juhala) in the contract of insurance for the studengae 
economics. They want to show that some element of Gamr (or Juhalgiy 
present in almost every business transaction, but this does not maxe It tym 
and commercial insurance is no exception. In fact, this is far from the tri 


and Insurance 


(aimed that commercial insurance is a perfectly valid form of business 
om which both the parties benefit, ie. the insurance company and the 
mee, The former contributes its labour and enterprising skill, etc., and the 
iter, it capital and both gain from the business, commonly known as 
udarabah (or Qisadh). 


8. Blood Money for the Bereaved 


is difficult to understand how and in what manner it could be considered a 
of Mudarabah. The attempt to compare insurance contract with 
th is not only unwarranted but is also outrageous. The very nature of 
i insurance contract is basically different from that of the contract of 
Muderabah, The ‘supporters’ are trying to confuse the issue by dragging this 
mid form of business into line with insurance business. There is no shred of 
‘widence either in the nature or in the terms or conditions of the insurance 
contract, which shows that it is like the contract of Mudarabah. 


It is pointed out that Islam stipulates indemnity in crime in the omy 
blood-money in compensation for the loss of human life to the fumiy iff 
member is killed and it is no different from the indemnity paid to theinagy 
in case of loss or peril. Why is the former valid and the latter invalid? 


etre ; 


PL aol This comparison is inappropriate and irrelevant, There is no option in tim 
I | former for the crime is committed by someone having no previous conindl 
with the survivors of the deseased.He is punished for his crime in the foma 
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There is no participation in profits by the insurees ip INsurangs 
essential condition of the contract of Mudarabah. There i ty 
of profit-sharing in insurance. It is never the intention of either thee 


give the profits, or of the insuree to receive profits as such from¢} 


wile ‘me 


It is also not true that the insuree is providing capital to the insurangy 

so that both may share in the profits and that the latter is likey 
| partner in the contract of Mudarabah. The idea that the insurance ogg, 
working party with the insuree is absolutely false because there jae 
{ thing. In the contract of Mudarabah, capital belongs to the sleeping pam 
| profit is shared between him and his working partner on agreed tema 
| commercial insurance the division has no resemblance whatsogyg j 
contract of Mudarabah. | 


ERCIAL INSURANCE ON CO-OPERATIVE BASIS 


ued that commercial insurance is based on the principle of mutuality 
operation and there is nothing wrong in it. The main arguments of the 
ters’ are summarised below: 

aercial insurance is primarily based on the totality of the insurees who 
xi with common danger. The basis of co-operation between the insurees 
common danger threatening all of them. It is a natural instinct of man to 
drisk as far as possible. All the insurees who are likely to face this common 
‘Cooperate with each other to avoid such risk or loss. If such a peril 
i, they alleviate loss by shouldering this burden together. Commercial 
ne is oranised to eliminate the probable danger to the person or 
ty of the insurees, 


It seems absolutely ridiculous to compare the insurance contract ya 
contract of Mudarabah and then draw conclusions quite contrary totes 
Shariah in support of certain pre-conceived ideas. If Mudarabah is tel 
insurance contract, then who are the partners in this contract’ And wim 
Darib and who is the Mudarib, and how? Do they share profit? If the gam 
‘yes , what is the share of the insuree in the profits and how and whenam 
get it? 
i, cOOperation exists in commercial insurance but in a different way. It is 
*¢ On prior consultation as in some forms of insurance (i.e. in mutual 
i O-Operative) but through the efforts of an intermediary (i.e. the 
impany) who achieves this objective by gathering large number of insurees 
ong 4 common peril. The second party (i.e. the insurance company) who 
to bring all the insurees together also make money out of this 
8, which is natural , and, as such, does not in any way jeopardise the 
inciple of mutuality and co-operation. 


Some people do not take account of the element of mutuality and 
(pertion in commercial insurance and consider it a profit-based business 
ike any other. In fact, commercial insurance is different from other types of 
business because of its basic function which is to eliminate or reduce the 
ement of risk by distributing it among a large number of people. The loss is 
wduced to smaller units which are borne by all insurees in the form of 
yemiums. They all help each other through the offices of the commercial 


msurance company. 
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| nae." 
The whole line of argument is based on wrong, flimsy and ‘eto for them to acquire m essa per ese before they pass judment 
Co-operation in commercial insurance is fake and not real. There are al dity OF Inv: alid ity of cc ommerc: il insurance, and in the second case, 
no grounds to compare commercial insurance with co-operative op soils s disguised as Muslims » who lack the courage to oppose 
insurance or to call the former co-operative insurance. sin the Ope Benge ve tl rerefore adopted under-cover methods 
nd validate unlawful systems ee Islamic society. 


ae 


It is assumed that commercial insurance is organised for the welfag 
insurees and on the principle of co-operation. Both the premises ony 
case for commercial insurance is built are non-existent and unreal, Th 
that modern commercial insurance is totally commercial and is organi 
the purpose of profit-making from the lives, deaths or dangers of other 
Some eminent scholars have called life insurance as a ‘ business of 
money out of people’s death.’ There is no element of co-operation i 
or solidarity of the insurees in commercial insurance. 


ims whc are ignorant of the basic principles of 
and : are tryir ing to justify commercial insurance 
Or mu tual insurance, is different and 
business in its very early stages was organised 
id | co-op sat tion n. The Greek burial societies, 
a of. blood-money in general, and 
sO-Operative societies in particular, are the 
ory of in insu ance, while the establishment of 

fopean countries around the dawn 
co uld the: called the fore-runners of this type 


id oth er 2 
Besides, it is neither in the constitution of the insurance company 1M 
insurance contract with each individual insuree that it is organised’ 
principle of co-operation. The shareholders who are the owners and cont 
of the insurance company have no intention to claim any element of mil 
or co-operation for it. The profits of the company are distributed am 
shareholders and not among the insurees and there is no intention{ 
shareholders or the company to give any share of the profits to the! 


nut uality. -and co-operation and some people 
t “i oc mmercial insurance as mutual! and 
ity y theory has taken stock of the fact that 
org yanis ed to a great extent on a mutual and 
: mp! ses the social value of insurance and 
; | Moreover, the insurees, who are scattered all over the country, have neitt : : f men wi who unite against the all-destroying effects 
knowledge of such co-operation nor do they have any contact with re.’ The sy thought that the great advantage of 
other. They even do not know each other nor do they ever come together, a na plied in its mutual and most common 
insuree seeks his protection from the company as an individual without : he pees of mankind.”’(1) The gratification of 
knowing anything of the co-operation with other insurees. So wher eat extent be fostered by insurance which 
co-operative or mutuality element in commercial insurance? How and) : edg ing against extreme misfortune by an 

manner do the insurees actually participate and mutually co-operate witht umb er of ‘persons, namely those who take policies 
other in the process or act of insurance? mo re fortunate shall support those who are 


Various examples offered to prove the existence of co-operation and mu e+ 

in commercial insurance are totally irrelevant and absurd. It shows that F a oa d today has no relevance to the principle 
‘supporters’ of commercial insurance are either completely ignorant vo cece = qncceececaseesessse=soasanaamm 
the principles of economics and of the code of Shariah. or th ey are COW \,, Lo-oper Insurance, op. cit., p.28 

hostile to the Islamic discipline. In the first case, it would be desirable mnnnere: weppiness, London, 1890, p.101 
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mere character is 

hat he value of an economic 
aT fo Bb tern i 
us expression of organised 
er esse Rs new form of 
real force in insurance 


of mutuality or co-operation and there are absolutely no Brounds tg 


as one and the same thing. This is because: 
(i) The former is organised on the basis of profit, whereas the lattes 


mutuality and co-operation. 
(ii) The former is owned, controlled and managed by the shareho 


rarely the policy-holders of the same company whereas the attri 
and managed by the policy-holders themselves. 
(iii) The former is organised by the shareholders of the insurang 
make profit, while the latter is organised by the policy-holders with 
of mutual help and co-operation of its members. 
(iv) The former works under the direction of the shareholders, wh 
works with the co-operation and by the help of the members themg 
(v) The former distributes its profits among the shareholders, j 
tributes profits, if there are any, among its policy-holders. 
‘The former operates in the interest and for the welfare of itsh 
e the latter operates for the interest and welfare of its membeg 
licy-holders . | 
ate funds of the former belong to the shareholders, while inf 


ig to the policy-holders. 


i. | 
a Co ; 
nakes it absolutely clear that no element of mutuality or coop 


f commercial insurance from its formation to the last organ 
1a stage. At no stage in the working of modems 
here any demonstration of co-operation. 


insurance and mutual insurance are quite differen 
in rescpect to their nature, management, { 
itio 1, fun stions and even in the distribution of profits, Bothft 
insurance are based on different principles even though both are foundé 
cor Rabe bas $ and it would be a mistake to treat them as one andth 
thing, This view is fully supported by Barou in the following words,t 
types. of ‘insurance, €g. underwriting, which have nothing of a collective 
because the combination and offsetting of risks by the underwrites@ 
only the insurer and not the insured. Besides, the mutuality is not i 
with a certain form of mutual and co-operative efforts or with 2% 
participation of the insured in a risk community institution 


« f 
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ive Insurance, OP. cit., p.4]—? 


of mutuality OF CO-Operation and there a! 
as one and the same thing. This is becaust 
(i) Ihe former is organised on the 
mutuality and co-operation. 

(ii) [he former is owned, controlled and mana 
rarely the policy-holders of the same « 
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and managed by the policy-holders themselv 

(iii) The former is organised by the shareholder 
make profit, while the latter is organised by the policy 
of mutual help and co-operation of its member. 


(iv) The former works under the direction of the shareholders, wil 


works with the co-operation and by the help of the me: 
(v) The former distributes its profits among the shar 
distributes profits, if there are any, among its policy- 
(vi) The former operates in the interest and fo! 

while the latter operates for the interest and weltfar 
the policy-holders . 

(vii) All the funds of the former belong to t! 

they belong to the policy-holders. 


This makes it absolutely clear that no element 
present in commercial insurance from its format! 
and functional stage. At he | 


no in the 
companies is there any demonstration of co-Operatio! 


stage 


Co-operative insurance and mutual insurance 
commercial insurance in rescpect to the natu! 


Organisation, functions and even in the distribution of profits. Both 


insurance are based on different principles even t 
contractual basis and it would be a mistake to treat | 
thing. This view is fully supported by Barou in | 
types of insurance, e.g. underwriting, which hav 
because the combination and offsetting of ris! 

only the insurer and not the insured. Besides 

with a certain form of mutual and co-operative 
participation of the insured in a risk community ins 
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“QU organisation, only then can 
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s parou, N., Co-operative Insurance, op 
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“an all forms of insurance be mutual when the mutual character is 
| ww yoknown to the insurer and insured? What is the value of an economic 
 S dependence between the insured and insurer of which neither of them is 


fp. Ony where it becomes a 
tion and mutual effort, only when it is expressed in a new form of 


conscious expression of organised 


mutuality become a real force in insurance 


$ g other spheres of human economic activities.”(3) 


B, were tegulation by Jaws of the state concerning the organisation, 
ote! and profits of the commercial insurance companies does not 


vege te Halure of the commercial institution as such. 


/Cit.. p.41—7 


|. £ncyclopaedia Britannica, Vol. 9, 1973, p.645 


GENERAL REVIEW OF COMMERCIAL INSURANCE BUSINESS 


Now we will analyse some aspects of comme: 
emphasis on (1) the insurance contract; and (2) life 


(1) Insurance Contract 


if an infinitely large group is selected.’ (1) 


The principle of large numbers is further explainec 
these words: “ When the probability of an event is 
degree of uncertainty is also negligible or small, but, 
chance has been passed, probablity increases, as the un 
uncertainty is at a maximum when probability is 4 a1 
directions from the point as probability increases tc 


OTIC 


The increase in the number of occurrences results in greater regy} rif 


ltt eee ee 


yi ot" rance wri 
\ ALAS UID GliiA With 1; - 


insurance in general 


(a) The whole basis of modern commercial insu cory Of 
numbers. When many people co-operate in a business venture where Mie 
involved, the risk becomes more determine. Ih 5 calct 
each individual insuree pays a determinate amount of insurance pref 
instalments. 

* Insurance relies heavily upon the ‘aw of large numbers, n 
homogenuous populations it is possible to estimate the normal [requeaay 
common events such as deaths and accidents. Losses can be predicleli™ 
reasonable accuracy, and this accuracy increases, as the size of Meg™ 
expands. From the theoretical standpoint it is possible to eliminate all plume 


| by Waite and Davenoaia 
negligible or small 
* after the point of 
Certainty Increaseaaae 
d it decreases iim 


OF Gecreases (0m 
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. and the probability of many phenamena becomes readily 


# ., in groups of sufficient size; and risk, when taken in very great 


qosily merge into the uncertainty of the general average. The 


: ~ of the number of cases thus has a direct effect on the area of 
“a which is more easily calculated and estimated in large gruop.”(2) 


j comes less for a large group than it is for any of the members of the 
| One man may or may not die, one house may or may not bum, but a 
spi men or a thousand houses behave in a predictable way.”(3) The same 
wit regard to trade risks, What is of importance for an enterprise is not 


of a failure in any of its particular contracts or operations,” but the 
)0l a considerable divergence from the most probable number of 
gi over the whole output.” (4) With the increase of the number of 
ions, the chance of such divergence diminishes. In insurance, “ regularity 
imuregate is invoked to correct the ‘single instance’, this can be achieved 
went ways and the exponents of the risk theory have spared no efforts 
so” 


ppued that the rate of danger becomes steady in case of large numbers and 
e predicted and predetermined through statistical study and experience 
ipenod of time. The theory of probability, based on statistics, plays a 
putin commercial insurance. The problems like (a) the expected age of 
isuree and (b), the expected number of accidents, can be solved and 
ted through mathematical formula. As a result, the element of 
lanty and chance can be reduced to a negligible degree. 


liv, in fact, is related to a practical probability of life and insurance 
omies have benefitted from it. Insurance premium is a ratio of the 


an insurance company takes into consideration while issuing a 


ite, Economies of Consumption, p.174 and 404—S, Davenport, The 

somics of Enterprise quoted by Barou., op., cit., p.14¢—15 

Wi, Studies in Economics of Overhead Costs, p.126, quoted by Barou, op., 
p26 
fas, The Theory of Uncertainty of Profits, Economics, 1931, p.185, 
ied by Barou, op., cit., p.126 
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particular insurance policy against certain danger. The whole busi 
> eel) 
" 


“a8 01 tha 
against the minority of few. Take, for instance, fire insurance Tha 
more people insured against fire hazard than those whose pg 
actually burnt. Income coming in from various insured properties} 
greater than the outgoing amount paid to those whose py 
destroyed. Ihe expertise of the insurance companies compar hes 
records and the table of premium claims and prepare very accurate gu 
for the current year which do not warrant any element of “nh 


chance, garar (or juhala). 


on two propositions,(1) past tables and averages, and | ‘as from their insurance business but do not provide any practicl relief in 


a form to the insurees. The element of probability and uncertainty still 
4 iq asindeterminate as ever for each insuree. 


) It is said that the insurance contract is not a contract of probability 
gis: the existence of large numbers of insurees have brought certainty for 
‘sufferers of any peril. Each insuree wants to avoid risk so he co-operates 
other insures who face common danger. It may be probability for one 
ee but not for the total of all insurees. In this form of insurance the 
guiees face a common danger through a common intermediary unlike mutual 
%. The role of the insurance company is that of the agent who 
She co-operation. As such, rights and obligations of the contract fall 
M sg parties (i.e. the insurance company and the insurees). So long as 
patties respect and honour their obligations to each other, the insurance 
ptrac a very well for the benefit of all. 


The insurance company pays claims, the salary of staff and other oy 
charges and also saves funds for essential calamities as a Reserve Ping 
terms, conditions, premium monies and amounts of claims, elo, ga 
specified and spelled out clearly in the contract of msurance, There 
thererfore, very little which is left to chance or uncertainty garar (Or hall 


1 , the whole case in support of commercial insurance is built on wrong 
/ sumptions. It is assumed that the insurance company is established for the 
any way change the nature of probability. It may to some extenl dug iia of the insuree and is organised on the principle of co-operation. The 
intensity of probability for the insurer in certain cases but cannot substaniiQRNMRMES Co-Operate to safeguard their interest against future peril or hazards. 
affect the dimensions of the risk probability or change the nai tbo i the premises on which the case for commercial insurance is built are 
probability for the insuree. The existence of statistical tables, past reo al anc imaginary. The fact is that the insurance company is established 
knowledge and experience of the expertise may help in forecasting Deegan profit-making. There is nothing in the laws of the company, its 
accurate probable occurrences of peril in general but cannot accurately long itution, or in the insurance contract that may, directly or indirectly, 
either the amount of total eventual claims against total losses or claimsofi get that it is formed for the welfare of the insurees. There is neither 
farihaitnlinairees: _-& co-operation among the insures themselves who are scattered all over the 
ry and totally unaware of this, nor any welfare motive on the part of the 
% company. The two elements of co-operation and welfare are in fact 

by their absence from the field of commercial insurance. 


But the facts belie these claims because the theory of large numbers doepagt 


Moreover, there is an individual contract with each individual insuree Oi 
insurance company and there is no such thing as a contract with 2 gow 
insurees. And there is definitely an element of pr ability ; and unce mh, 
garar (or Juhala) , in each individual insuree’s contract. The number of ing * 
may affect the degree of probability to some extent from the point of vem 
the insurer but it does not affect or change the nature of risk probability 
each individual insuree. This is the basis of the whole insurance business, 


t) It is claimed that insurance contract is an indemnity contract because it 
es compensation to the injured party, but in fact, it is not so. The insurance 
npany enters into an agreement with an individual insuree and, technically, 
: not possible for it to pay compensation if there was only one insuree. it 
bx to make similar contracts with large number of insurees in order to be able 
fo pay off debt to those who have suffered a calamity. Apparently, the 
Wourance company is sympathetic to one party while engaging in similar 


In fact, large numbers help the commercial insuranc: 


to make fil 
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gestures with a large number of insurees at the same time, F rhys, guarantee of f payme n + dep ends on the occurrence of a peril; 
a large group of people facing danger, j ich ing Thus, guaralliv’ p 

D D D aCing allper, lS VIO] mised SU] lilar cOmpens | is realisati t 0 n of inde LE cepe nds on outside factors that are 
happening of an accident or a peril. : ind uncertain. Bes ides, payme! ont of indemnity (i.e. debt) is 


yathid party. As the occurre ence of a peril, which is the basis of 
¢ of indemnity, is uncerta ain, ublicity of the contract or its 
It is quite obvious that the insurance company can neither pay oyu conditions and timed dates becom ne irrelevant. Uncertainty of peril 
to all nor intends to do so. What it is interested in is to proftg - meaningless and ineffective. 

weakness of individual insurees. In fact, an insurance contract is apa a" 

the insurees as a group and not to each individual insuree. As such jf ye x 

contract partly because the original insurance contract was made -ontract t (involving exchange of goods, 
individual insuree and not with the insurees as a group, and partly must be related to reality and not 


insurees as a group never come together at any time for this purpose, | Intentio of 1e particip ants in tk ; e ontract and consideration of 
no such thing as a deliberate coming together of all insurees facingg : : ty important. In fact, these two factors 


danger and joining together either through an express agreement le validity of a contract. it differentiates between the 
themselves or through the good offices of the insurance company. } indemni | nan ds | tha t a contract must be based on 
id the intention s tate d therein. This relationship 
rties and the intention , and right ‘ and obligations of each party 
(d) It is alleged that an insurance contract is like any other business uirements that must be ne = stated i in the terms and conditions 
and has all the ingredients of a valid contract. (i) The contract is reap tact. This relationship b ven the parties determines the validity 
the sense that the insurer will pay indemnity or compensation if the rac 
keeps his part of the contract, i.e. to pay all the premiums a 
the contract.(ii) The contract is binding on both the parties in thes ah 
when the insuree has paid all the instalments of the premium, the insufe it is given on the basis of reality and not mere conception an 
pay against loss if and when it occurs.(iii) The contract is often well pul tract seems invalid Jon the following grounds: 
contract. The terms are defined, printed and form part of the contrat iuired to be a contrac ‘of indemnity, but in actual fact, the amount 
is not an indefinite contract because it is always dated from one sedi ensati ly equal to the amount of premium money, especially 
to another. nts and life assurance rc 
me forms of insurance, the amount to be insured is not defined o 
Aa jrance, no maximum amount is stipulated. 
In fact, it is not like an odinary business contract because if the peril dogg ation in case of the non-occurrence of a peril and al: 
occur, the insuree gets nothing, whereas in an ordinary business contract mnity is forthcon ey obit 
is exchange of goods, money or other consideration between the parties nsur if ¢ is usually § Phan the amount paid in premium. 
insurance contract is therefore neither like a norma! business nor is it recipn in insurance polic y i ofited if premiums are not paid but the premit 
or binding. In the case of non-occurrence of a peril, reciprocity or compli is rarely paid back in fu ] to the insuree. 
on the part of the insurer is non-existent. Where is the indemnity in al Die 
cases? It is therefore, a matter of chance that an insuree may or may f 
receive indemnity and he cannot be sure that he would actually receive it, insure in , all such cases has little chance of receiving any part of h 
um money, not to mention full payment. He will be lucky if he gets 
tf orton of his prem miun money from the insurance company. 


| 


Indemnity is promised for a probable loss in future in return for payment 
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gestures with a large number of insu 
a large group of people facing danger. is; 


happening of an accident or a peril. 


. Thus, guarantee of payment depends on the occurrence of a peril: 
a realisation of indemnity depends on outside factors that are 
soi uncertain. Besides, payment of indemnity (ic. debt) is 
e fi party. As the occurrence of a peril, which is the basis of 
4 of indemnity, is uncertain, publicity of the contract or its 


F  gged conditions and timed dates become irrelevant. Uncertainty of peril 
H inese meaningless and ineffective. 


It is quite obvious that the insurance company can neither pay coms 

to all nor intends to do so. What it is interested in is coal 
weakness of individual insurees. In fact, an insurance contract is apie 
the insurees as a group and not to each individual in 
contract partly because the original insurance contract was made\y@im 
individual insuree and not with the insurees as a group, sand ly 
insurees as a group never come together at any time for this purpose 7 
no such thing as a deliberate coming together of all insurees (acing ct 
danger and joining together either through an express apreemenh aig 
themselves or through the good offices of the insurance company, 


e. AS such iting : 


be pointed out that a business contract (involving exchange of goods, 
5 money ot other considerations) must be related to reality and not 
sition. intention of the participants in the contract and consideration of 
gms of the contract are very important. In fact, these two factors 
3 the validity of a contract. It differentiates between the 
oe sation and indemnity and demands that a contract must be based on 

it terms, conditions and the intention stated therein. This relationship 
vat parties and the intention , and rights and obligations of each party 
pase requirements that must be clearty stated in the terms and conditions 
jecontract. This relationship between the parties determines the validity 


: a°! HM b ~ 


(d) It is alleged that an insurance contract is like any other business Of ty 

and has all the ingredients of a valid contract. (i) The c ontract 1s recip ty 

the sense that the insurer will pay indemnity or compensation if the} 
ear keeps his part of the contract, 1.¢. to pa) all the premiums agreegiaa 
the contract(ii) The contract is binding on both the parties in the sense 
when the insuree has paid all the instalments of the premium, the insurer 
pay against loss if and when it occurs.(iii) The contract is often well-publigm 


contract. The terms are defined, printed and form part of the contractaa 


is not an indefinite contract because it is always dated from one specified tl 
by 
to another. 


idgment is given on the basis of reality and not mere conception an 
ace contract seems invalid on the following grounds: 

"Wtistequired to be a contract of indemnity, but in actual fact, the amount 
ompensation is rarely equal to the amount of premium money, especially 

socidents and life assurance. 

) In some forms of insurance, the amount to be insured is not defined or 
mined, for instance, in car insurance, no maximum amount is stipulated. 

i) No compensation is paid in case of the non-occurrence of a peril and also 

pindemnity is forthcoming. 

W) Insurance is usually greater than the amount paid in premium. 

i) Aninsurance policy is forfeited if premiums are not paid but the premium 

is rarely paid back in full to the insuree. 


In fact, it is not like an odinary business contract because if the peril COs 
occur, the insuree gets nothing, whereas in an ordinary business contrac ii 
is exchange of goods, money or other consideration between the parties 
insurance contract is therefore neither like a normal business nor is it recipi 
or binding. In the case of non-occurrence of a peril, reci 


on the part of the insurer is non-existent. Where is the 
cases? 


ocity or compl 


ndemnity in la 


It is therefore, a matter of chance that an insuree may or may 
receive indemnity and he cannot be sure that he would actually recejveit, Ay insuree in all such cases has little chance of receiving any part of his 
i : 

mum money, not to mention full payment. He will be lucky if he gets 


| money from the insurance company. 
Indemnity is promised for a probable loss in future in ret ie Fesion GES REO ¥ : 


urn for paymenta 
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_. clearly shows that there are many flaws in an insurance 
4 to risk, premiums, indemnity, law of probability and 
the insurance gm $ sve not been rationally and scientifically explained to clarify 
le insurce receive, i sature and purpose of commercial insurance. 


nothing. The history of British insurance bears witness to the fa Pa 


Y Ue su Ul dlice 


lf the termination of an insurance policy 
the insuree, comes after a couple of years, 1 


public is completely robbed of their money | conga 
such cases. eo insurance as it actually is and not merely as a conception, no 
ot sn can be drawn except that it is an unlawful institution. 


| ao 
(vi) A contract must be signed between the parties without any inten 


or agent. If it has to be signed through an agent, the partis muy 
complete freedom of selection of their agent or intermediary who WOU 
their behalf. Besides this , no agent appointed by the parties can egy 


7 ce does not deny that death will not occur, nor does it 
against the interests of his own employer. fe insuran y 


i». the insured that he will live for many years. What it does is to make 
ice: of the people affected by the calamity of death are partially 


The insurance contract fulfills none of these essential requirements qj eve It promises to pay a certain determinate amount to the family 
contract. The relationship between the parties is neither on equal termi ye czeaed if he died before a certain date, ie., before the contract 
reciprocal basis. Their rights and obligations , especially of the insimg yed In other words, it covers the risk of death Pas tai, date. 

more or less dependent on unknown factors. In addition, the nse 
choice in the selection of his agent. He has to msure with af Insinm 
company on its own terms and conditions. The insurance compalyy 
assumes the role of agent on behalf of its insurees or appomts} ea 
purpose without any reference to or consultation WI ith its insurees Wim 
merely its clients during the terms of the insurance policy. 


je take out life insurance for various reasons but the majority of the 
eet life insurance partly because they get assurance that in case of 
eh ti families will get a reasonable amount of money to meet their 
spomic needs. Thus, the main purpose is to safeguard the future of their 
soils and to insure against death before a certain date.. In other words, it is 
“gheme which enables the insurees or their dependents to receiv 
cummulated funds including profits at the maturity of the insurance 


trac 


The insurance company has made the contract for consideration of prolly 
its shareholders and not for the welfare or benefit of its insures. Iti 
purpose is to make profit and the interest of its insurees never Come " 
consideration. If there is any gain to the insurees it is just a bye-product oil 
business. This is because the whole structure of the commercial sim 
business is based on profit. 


Both the parties enter into the insurance contract knowing fully th 


probable consequences, charges and other terms or the conditions. There is 
nothing which is left hidden from them. 


As the interest of the insurance company is to make as much profit sit 
out of the weaknesses of the people, it cannot be ex, sted always to Work oe nn 
the benefit of its insurees. In other words, its interest is totally opposdl {d) There is a risk element but mathematical calculations and mule of 
that of the insurees, and therefore, it cannot be expected to act as 4 enmmmees have reduced it almost to a calculabe risk and = a poe y. 
agent of the insurees. Moreover. it is never treated as such in the insurall Ans ce renders individual risk into a collective one. A sma aa ee a 
contract or in the constitution of the company. ‘ofan individual insuree is spread over a large number of people and thereby the 


It is formed to mak 
| : wf O make projiien: 
out of insurance business and not to act as 2 welfar isk is minimised or reduced, 


| 


LY Si Cle TY for the peopke, 


The study of life insurance shows 1 


remain unanswered. Ml 
(a) How can life insurance safeguard against deat} Death | 
probability but certainty. How can aI sa 
certain? Ihe whole basis of life insurance is the presence of ap ele 
which is likely to occur. It may or may not occur. The risk Dto 
death before a certain date remains uncertain, it may OF may ng 
death risk, in general, is certain and is not a probability, } 
probability only within relation to the time or date lixed py; 
companies for the maturity of the insurance po! Therefore, ten 
speaking, the subject-matter does not fall within the scope of 4m 


interest” because it is not a probability but certainty. 


(b) Even if we admit that it is within the scope o! insurable interest, ne 
the difficulty of assessing the value of life or future loss o! lle. Howe 
loss of life be calculated in money terms? It is a very complex problemay 
there is no easy or ready-made answer to it. 


» had survived, he would have himself collected £ 10,000 at the 
p' 1m inact. Is there any relationship between what is paid and what is 
} an element of riba (interest) in both cases, whether the 


per ae is 
i Ped ct by the insuree himself or in case of his death by his family 


. ats: 


ce is not a contract of indemnity. Besides, how can one 
vv value of one’s life in terms of compensation or fix the premiums 
“4 py the insure? When we cannot measure life value in monetary 
wy can we fix a monetary value of the deceased father of the orphan 
E ccrased husband of a widow? One may provide some of the 
gg 10005 of the family, but one cannot compensate them for the loss of 
x of the husband. In all such cases, the value is indeterminate, it 
a scientifically and accurately determined in money terms. All the 


aa 
a 
i 
Dy” 
f 


Pts of the ‘supporters’ fail to give any reasonable basis for determining 


ly the amount of compensation or premium in the case of life 


j fhe ae many flaws in linking the law of probability and statistics in life 


““ lw: 


(c) The problem of saving is another anomally in life insurance, Then 
neither any mention of saving in the insurance contract nor ls this the inteniigs 
of either of the parties (i-e., the insurer or the insuree) that the premiimias 
paid for the purpose of saving. Neither of the parties ; had intended at thei 
of insurance contract that the funds were to be in the nature ol sang 
insuree with the insurance company, and that the latter woullg 
compensation to the former out of accummulated profits of its sing 
neither in the insurance contract nor in the rules of the insurance ian 
that it would return accummulated saving to the insurees in the fom@ 
compensation at the end of the insurance contract thi is is all an after thou 


and a fabrication of the minds of the ‘s e life insurance. 


Upportel 


(d) In case insuree dies after paying the very first 
dependent will collect a lump sum. If, for instance, the 
was £10,000 and each yearly instalment was 
dependents of the deceased will collect £10,000 inr 
£200. Ihe question arises in return to what do they collect 


compensation agra 
t £200 -. the family 


the lump sumo 


instalment, his ly 


eturn for the payment a 


} The theory of probability is based on the statistics of averages and plays an 

Mt part in insurance. The insurance companies take into consideration 
i expected age of the insuree, and, secondly, the distribution of the 
pible danger, in this case death. They check birth and death tables and in 
gs nan can determine the life-span of various insurees through a life 
per based on large numbers, which, in turn, affects the insurance premium 
pb paid by each insuree. The larger the number of insurees the more 
onstant the life-span will be. 


This law is related to the practical probability of life but the insurance 
ampanies do not know the life-span. However, they have greatly profitted 
omthe law of large numbers. The insurance premium is generally determined 
We total number of insurees, the larger the number of insurees, the lesser 


te amount of premiums. 
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Thus, in fact, a net premium is determined by 1 me formula are { 

Or betting. This is the actual value of occurrenc Anda 

fundamental difference in the various forms of gambling as fa thei 
A 


of uncertainty or wagering is concerned 


(iii) In life insurance, the profits are huge and are retained by thes OR INSURANCE 
ast 


companies. Every effort is made to increase the profit and in UUs rages 


more and more profit, the very object of insurance is lost. The SUD D9 
life insurance (and commercial insurance in general) argue that th 
justified for achieving better ends (i.c.., security) throug! INSUrance: by 
it is quite clear the reverse as means have taken over the ends. Noy 
aim of life insurance companies is to get higher and higher profit, 


Pqrance contract is a new contract and was not in existence during the 
+, of the Holy Prophet and there is no mention of this type of contract in 
© juron and Sunnah of the Holy Prophet. As there is no clear verdict from 
, gurioh about this form of business, it is perfectly lawful because it is 
yal and beneficial for the people and the Holy Messenger has said,“‘lawful 
ai)is What Allah has allowed and unlawful (haram) is what Allah has 
japuoen. When Allah and His Messenger have said nothing about 
ammercial insurance, it must be valid and lawful. It means that all contracts 


there is no upper limit. And as profit rises, the premium Pecomes hl 
higher. | 


(g) Above all, interest is a part and parcel of the whok 


accumulated savings which are alleged to be returned to the Cy Hp things are lawful unless there is explicit restriction or prohibition and 
dependents at the end of the insurance contract , as explained “are ' shen there is no such restriction or prohibition in the Our an and Sunnah, it is 
book. UB viul 


The opinions of jurists are based on interpretations and are not , therefore, 
ding; besides, they all differ on details of matters like commercial insurance 
amo provide no clear and unanimous verdict. In fact, insurance business is not 
wunst any clear law of Shariah in any way. According to the principle that if 
‘thing does no harm to anyone it can be accepted without infringing any 
punciple Of hariah as the Holy Prophet has said,‘ Do not harm and no harm 
‘wil be done to you.” 


besides insurance is a useful institution, both for the individual and the 
| community, we must therefore work together to make it a success as the 
Quran says,* Co-operate with all in what is good and pious.’(1) And these 
minciples are unanimously accepted by the jurists. We can bring Shariah 
hlerpretation in support of commercial insurance as a lawful business which 
movides guarantee against future uncertain debt or loss. There are many 
iwiul practices which contain an element of garar (or juhala), but are allowed 
by Shariah, For example, surety or guarantee (kafalah), mutual assistance or 


FS SO ee Oe OO Oe em Oe em me Km ewe KC eer ee ee He ee HO Oe OR RO HO OO Re me me em Oe ee ee eee Her er Or He Oe Oe eee He eee FFE Se fe ee 


| Qur'an, §:2 


nn ran ode AS Xs , 
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4 accepted practice with people all over the world. No society 
edi 4 and progress without it, it must therefore be accepted and 
tha if economy as matter of necessity. There is a great need for it 
same kind having a considerable degree of garar (o, juhal ey i yseful business and is almost indispensable in modern industrial 
commercial insurance must also be considered as lawful a 8 oproved by Hanafees, for, according to them, when any business 
4, sccepted and practised by the people it becomes valid and lawful 


of neessuy 


“ 


iriendship (mawalah), deposits (wada‘a), mortgage (Qin), a0, 
» SCN Cy " 


| wages or prize, bloodwite etc. If all these and many Other 
y YUE og 


This shows that commercial insurance is just like s0 many othe 
contracts of our time. The contract is binding on both Parties and ig 
in the sense that insurance is dependent upon the payment of pregame 
contract itself has a risk element and liabilities of the parties are yay 
uncertain but the terms and conditions of the contract are wellqsam 
well-publicised. There is no vagueness as to the nature of the nsk othe 
of the liabilities of the parties. Both the parties are fully aware gm 
involved and of their obligations, though they are not specified, Fy \. 
the contract is not an indefinite one but is always dated from ong 


agi! necessity demands that commercial insurance be adopted as a 
snes. The individual’’s interests are threatened by multifarious 
ig the modern world and he wants to preserve his lawful interests. The 
‘to preserve his interests is by insurance. 


: 
‘fa 


jj builds up the national economy. Insurance companies are able to 
; huge funds from the public in premiums which are invested in national, 
ct industries. This constant flow of funds into trade, commerce and 
gy helps in the growth of wealth and capital in the country. Thus, 
ge savings help in building up the national economy of a country. 


another. 


In addition, commercial insurance has many benelits, some 0) which © 


given below: - 
(a) Man is driven by self-interest to avoid danger, therefore, he tries hi ‘ 
seek guarantees against any probable loss to his person, property Or time 
The insuree wants to insure against probable peril with the insuranceg 
in return for some payment in the form of a premium. The insurance com 
promises to compensate the insuree for his loss or debt in retin 


(onmercial insurance provides peace of mind and sense of security to the 
es whic isa reasonable return for premiums. 


“Commercial insurance is a modern method of business necessitated partly 
uhlic interest and need and partly by individual welfare. Thus, the motive 
gbject of insurance are not against but in conformity with the laws of 


< 


fh, Itis , in fact, a means of realising personal and social welfare. 


premium. 


The insurance business is based on the principle of numbers. As then be 
the insurees is large and the number of accidents few, the insurance com 
can afford to pay compensation and still make a profit. It Is very ea 
convenient for an individual insuree to pay a small premium by instalment 
insure against probable danger or accident. In this way, by paying 
instalments, he can insure continuity, stability to his business , and slay 
his person or property. Thus, insurance provides safeguards against any {iim 
losses, risk or peril and meets the needs of people in distress and tumstim 
misery into happiness, or at least minimises the extent of their misery. 


It seeks co-operation and help from other people to provide a guarantee 
inst loss or risk to those inflicted by a calamity and this is no crime against 


et or Shariah. 


ugued that the insurance contract is a new thing and was not in existence 


ithe time of Holy Prophet, nor is there any clear verdict about it in the 
win or Sunnah of the Holy Prophet. Even the Muslim jurists have not come 


(b) Commercial insurance has become very popular, common and almoga 


ee | 
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tO any unanimous decisions with r espect to the validity 
business, therefore, must be legal because there « y 
commandment against it. nt 


reorganise the whole insurance business on the basis of equality and 
iw ty of liabilities and obligations of the parties, as it was practised by the 
sins: and for centuries right up to the dawn of the modern era, we can 
} ip in line with the principles of Shariah. The most common and 


4) forms of this insurance will be on the principle of mutual and 


It may be pointed out that Shariah has not mentioned by yaa 
1 / ative insurance. 


unlawtul forms of business contracts or transa ha lg 

down the basic principles that determine the validity or otherwiy gam 

forms of dae The princip les have been e Xp lain o( nd disc ol en any chmice aliorganising 1 ee a night pane. panes 
: a «< elements of interest, hoarding and exploitation? 

the light of the Quran and Sunnah. We have to judge the vaidiy : 4 

insurance contract in the light of these principles. Ii all or any of they 
ant j insurance contract, it will be considemim 

elements are present in the insurance con “a , any business containing an element of interest (riba) is explicitly forbidden 


wit Quran and Sunnah and there is complete unanimity of opinion among 
« Musiim jurists on this point. Insurance business involving these elements is 
» . ualid reacan and justification withialiaaa forbidden. Modern insurance business which contains all elements at 
iniharach) tere must be 2 aie Seg wtp ge Raa aft a oe pve of business is unlawful and totally unacceptable to Shariah. Interest 
adopting any new contract o! discipline in the Islamic relep0n. Ai mums forbidden in Shariah whatever its quantity, small or big, and whatever 
ee into a contract that is not known to Shariah? Thea A form, Whether in insurance, in trade, commerce, cash or anything else. (2) 
hal yes, any business or commercial contract can be introduced in ie em 
wih provided it is within the laws of Shariah and does not contain an} em 
: Garar (or Juhala), prohibited by the Quran and Sunnah of the Holy From 


invalid form of business. 


Now let us take the point of the ‘supporters’ one by one: 

i) There is no objection to the desires and efforts of people to avoid danger 
md seek guarantee against any probable peril or danger provided they do it 
qinin the law of Shariah. Every society had certain laws and regulations which 
govern the activities of the people and would under no circumstances allow to 
m) ye to break these laws. People, therefore, adapt themselves to live within 


the legal system of the society. 


_ swine? ir Ais 
(ii) Can we acquire a guarantee etc., by paying some amount 0! moneys 


the answer is ‘yes’ if it is subject to the same co! nditions as explal — 
and provided that no unknown or vague qual ntities are found in dea 


(iii) Is this guarantee valid when we do not Know some OF all the tem 
conditions of the contract? Whether the event Will | happen Ul not? What 
be the nature and extent of the peril? The answer is ‘no becauy mij 
contract is openly in conflict with the express commandment contanedm 
Quran and Sunnah of the Holy Prophet, explained in previous chaplen] 
pure gambling and also contains elements of Garar (or Juhala). 


likewise, Islamic society has its own laws and regulations and people are 
expected to engage in various activities, commercial or non-commercial, 
Whithin the scope of these laws. If people are anxious to safeguard their future 
erest against various sorts of hazards, they must organise lawful forms of 
insurance based on the principle of co-operation and mutuality instead of the 


(iv) What is the legal (Shari’) basis of insurance that can m “a 
evils of Western society including interest, gambling and Garar. 


valid form of business? Commercial insurance. based on principles formula 
and initiated by the West and now practised almost in ey: ery country ali 
the world, is totally unacceptable to Shariah. Modern c ymmercial | 
contains all the unlawful elements that are forbidden | Y Islam. 
gambling, garar, juhaia, etc. 


f(b) The argument that if any contract gets into customary use and becomes 
ume Wily accepted a routine of the people, it becomes valid, does not give a very 
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) For details see ‘interest’ in Vol. 111 of this book. 
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logical and scientific basis for the justification of insurance 


The 
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a discipline or a form of business contract has been accepted ange a) 
»y i D « 


some groups of Muslims or Muslim countries, irrespective o is a 
f its vale 

: : , . 

Islamic Shariah, does not make it lawful. It will remair lela 

7. | 7 a 

Shariah even if all the Muslims accept and practise it. 


yrposes, these must be paid back to them at one stage or another. 
git nee of a peril, the insurees get nothing. What about their 
a have all their ‘savings’ been usurped by the insurance company? 
P| jas the insurance company paid to the insurees in exchange for their 
vice? 


hah 


“ody if saving is the only or main purpose of commercial insurance, then 
“wer and more profitable as well as productive methods of ‘savings’ can 
449 enable ordinary people to save small amounts from their low 
x, This is not the only way to collect ‘savings’ and help in building up 
jona! economy. This philosophy of insurance business to build up the 
sj economy and National Savings Fund is merely a fantasy of the 
jets’ of commercial insurance in the Muslim world. 


Islamic system is not against adopting new and !orelgn disciplines (aim 
contracts that are useful and necessary. What It 1s against 1s the aogsame 
unlawful disciplines which are not within the scope o! Shariah andinfam 
principles. Commercial insurance is widely practised in the Westen a 
and is becoming popular in Muslim countries as well. But the mere fag 
is widespread is not a sufficiently strong argument for the justificam 
commercial insurance. If we take this argument further, we shall | 
legislate for alcohol, gambling, abscenity or even adultery and homo 
as a matter of necessity or custom because they are DecOMung 4 COMM 
of the people . 


jtitude of the ‘supporters’ to project commercial insurance as a 
making institution violates not only the basic principles of pure 
ance business, but also infringes the Law of Islamic Shariah and makes a 
skery of the rules of a just and decent integrated society. It is sheer greed or 
‘orance that has prompted ‘some people’ to use such a good and 
sicial institution as insurance to make profit. 


If we are going to accept commercial insurance as 4 matter of Neves 
need we must prove the need for it in the Muslim economy, and sow thal 
necessary for the growth of industry, etc., and for the survival Of OUr 
and, above all, that it falls within the scope of the Islamic Law. 


gan is a form of transaction and needs legislation for its proper and 
cent functioning. Western society has made its own laws to meet its needs 
j respect to insurance. The Muslims have to first decide whether there is 
ly any need for insurance in a fully functioning Islamic society. Then, if it 
jund necessary and useful, they have to make their own laws to adjust it to 
air requirements within the Code of Shariah. Western Society has used it for 
mmercial purposes which has led to the exploitation of the weak and to so 
uny other evils of grave consequence. The Muslims must use it with great 
m and caution on the basis of equality, mutuality and co-operation for 
iiding up a healthy, prosperous and intergrated Islamic society such as that 
the early Muslims. 


A true and practising Muslim will always judge every new discipline or : 
contract on these principles and will not hesitate to recommend is adopt 
the Islamic system if found really useful, necessary and within the scope oil 
Islamic Law. 


(c) The argument that commercial insurance provides an opportuniyy 
ordinary people to save something for a rainy day is no argument. hii 
because it is neither the intention of the insurance company to og 
premiums as ‘savings’ for the insurees, nor the intention of the latter om 
instalments as ‘savings’. Secondly, it is neither in the constitution off 
insurance company to collect savings’ from the insurees for ‘nvestmeme 
PURP OSCR ACF is it in the insurance contract that the insurees are depositing 
their savings’ with the company for ‘investment’ purposes. Thirdly, fi 
insurance company was really collecting Savings’ from the insurees i 


Hore analysing as to how far and to what extent commercial insurance 
ually helps in saving capital and building up the national economy of the 
quntry, it is appropriate to put a few questions to the ‘supporters’. 
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(i) Do the insurees really invest their money as ‘savings’? Do the | i: is said that insurance provides security to many people in return for 
premiums to the insurance company like the ordinary det ton a ef @) premium money, but when we look into this argument we find many 
Acount with a commercial bank? a “ty pe and inconsistencies. The ‘security’ is unrealistic because indemnity is not 

| ays paid. If the instalments are not paid or discontinued, no indemnity is 
If the answer is yes, what happens to the savings of an insures whe _,j, And the insuree cannot be sure of his financial circumstances in the 
suffers a calamity? a) ln He may run into all sorts of financial hazards, or difficulties, and 
eposequently may not be able to continue the payment of his premiums. In 
jhese ca8eS, Where is the security? 


(ii) Do the commercial insurance companies really contrib 


ute to the Ne 
Savings Funds? If the answer is yes, in what way do the) contribute iil 


savings of the nation as a whole, other than to fill t olla of 

capitalists? And how does the poor man gain from these ‘saving mus the feeling of security is a farce because the whole superstructure of 
gocely 15 built on an uncertain hypothesis, if one brick falls or moves from its 

place, the whole superstructure of alleged ‘security’ tumbles down. Insurance 
ompanies provide this ‘security’ in return for premiums, but it is only because 
of the multiplicity of the insurees that it is in a position to make the security 
duim. This means that the insurer can only guarantee ‘security’ to an insuree if 
heis able to gather a large amount of money in premiums from thousands of 
ures. But the insurance contract does not recognise (or depend upon) the 


Miltiplicity of contracts. It guarantees this security in absolute terms without 
relerence to other insurees. 


(iii) Do they really help in building up the national economy? I! heal 
yes, how do they help the trade, commerce and industry ot 3 country? 


ke 


The hard fact is that the commercial insurance companies always keep mia 
their funds by way of fixed-earning investments (i.c. interest) and Vena 
OT nothing in commercial or industrial undertakings because they reat 
latter as too risky for them. It is almost a part 0! the general policy OU 
insurance companies to play safe and not to entel ‘ay Ventures, 
consider investment in trade and industry as ‘risky because the Income 
such sources varies with the rate of profit, whereas fixed<arnin p Inve | 
are almost certain and there is less likelihood of loss o1 variation How call 
kind of attitude and behaviour of the insurance companies build up a mai | 
Saving Fund of the national economy? This attitude can h ardly be toleralldl 


n Islamic economy, where fixed-earning (i.e. interest) investments would 
mlawful. 


Thus, as far as the insurance contract with each individual is concerned, the 

cunty’ element is more of an illusory character than a real one. Besides, it 
tamot eliminate the element of uncertainty or probability which exists in the 
nature of the phenomena of ‘large numbers’. 


Again, every insurance contract is subject to the health condition of the 
asuree. If any insuree does not fulfil the health standards required by the 
ice company, he will not be issued with an insurance policy. Thus, it is 
wrong to say that the insurance company provides ‘security’ to the insurees in 
teu for a premium. A man can be ready and willing to pay premiums but 
‘because of health standards, he may be deprived of this ‘benefit’ by the 

insurance company. The latter therefore, promises to provide such ‘security’ 

lo those insurees who fulfil its health standards but not to all the people. 


What ever the nature, safety or security of insurance funds, insurance DLS 
on these lines will be invalid and no amount of arguments and reasong@ 
justify this form of business which is deeply involved in interest (Riba) 


As far as Investment Fund’ and ‘Social Benefit Schemes’ are. on 
benefit is more imaginary than real. Firstly, who benefits from th 
Investment and “Benefit Schemes’? Secondly, Social Benefit Soha 
either representation or direct co-operation, or active participation by if 
people who work together and have common interest. None of these ig The law of insurance in the U.K., the U.S.A. and other Western countries is 
exist in commercial insurance. = : 


fery clear with respect to the payment of compensation. The law asserts that 
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compensation must only be paid when the premiyy 
default no compensation will be paid. In al 
nothing — their ‘security’ is unreal and illuson 


~~! 


x ag + to determine the legality of a system or a thing we have first to see 
- conforms to the principles of Shariah, and, secondly, that it is useful 

pecessaty for the system. Thus, the determining factor of whether a thing 
spline should be or should not be adopted in the Islamic system is the 


. i : . | 4 : . ; 
(e) It is a noble thing to work for the welfare of the individual aad seeerieh 25 contains an peearien 200) is pyrnas 3 ine Oy 
community, and those who are engaged in such useful activities are g Mn A peabate the benefits. Insurance is no exception to this rule. 


al insurance satisfies the essential condition laid down by Shariah, 
be be adopted as a useful discipline, but if it is found against those 
sit canot be adopted in the Islamic system in spite of its advantages. 


ams, 


me say that com mme rcial in ut eo has more advantages than disadvantages, 
2 that on on the basis of the general principles of Shariah it 
cepted in the Islamic ay But they forget that it is not yet 
t ac van itages of co mme ercial insurance outweigh its disadvantages. 
ers’ hay realy ©) sgerated its benefits. A scientific investigation 


benefactors of mankind. But it may be pointed out that as far as the ing 
companies are concerned they have neither the intention nor 1s It their 
do any such work because there is nothing in the rules of the companies 
the insurance contract of anything of this nature. 


it 
The ‘supporters’ claim that it provides ‘peace of mind to the insures wi a they ins 


1] » ees! “fe 


non-occurrence of an event, the insurees get nothing and all thew prea 
money is lost to them. In this case, mere peace o! * mind’ does not seem 


logical for the satisfaction of the insurees who have paid a lot 0! monty Ree ca 
how that nc st of its nefits are more apparent than real, and in the long 


something which cannot be measured in terms of money, and tne sll os : 
company is a monetary agency, established to provide compensation BBS r pe onomic a nd . moral evils will be far more damaging than its 
Boe who suff calamity. 


terms and not in the form of ‘peace of mind’, which is psych logical state 


4 ber 


SC 


mind. " =y 

ha 
Fas eget y Pro opt Watlowed people to carry on their commercial 
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The insurance companies never advance such claims about secunng peas sec oe ent: of garar (or juhala) according to the prevalent 
mind’ or security for the individual insuree or doing welfare work fort ' time so » Jong as there were no quarrels and disputes among 
community. It isin fact, the ‘supporters’ of commercial insurance wm yas at people had been used to such dealings which, over 
endeavouring to show the multifarious benefits of this form o! busines ered habit with them. The problems of these dealings 


od 8 sat care and wisdom. It is a fact of human histo 

at 0 6 reform can be introduced into any economy by one statute of 

act. And his general observation over the centuries remains true for 
Fully sonscious of this historical process, the Holy Prophet 


order to legalise it in the Islamic system. 


» > 


(f) Some claim that commercial insurance has many benefits for the individa 


and the community and it must therefore be lawful, but ine forget that ner is pl Islamic reforms into the ~ Coney of his o1 n 
benefits of a system cannot make the system = lawful. There are mil me. The people were Jong accustomed to so many forms of valid and invalid 
benefits of alcohol but these do not make it lawful. This is because benefitsiammee = transactions eescould not be stopped overnight. TRIE 
something are secondary to the fundamental principle of validity (hillot) ad “ for some time to carry On their business transactions according eGiiiays 
invalidity (Aurmat) of Islamic Shariah as explained in an earlier chapte maturis old customs. As they grew stronger and firmer in their faith and fully 


understood the significance and wisdom of the law of Shariah, the Holy 
Pophet started to purge the economy of its manifold evils one by one. 
Finally, before the end of the Ministry, all invalid sale contracts and busines: ‘ 
Peaactions were disallowed while the valid forms of transactions were 
tetained in the system. At the same time, general principles were laid down to 


anything is against the basic principle of Sharia 


: : , then its manifold benefit 
cannot help to restore it to legality. 
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compensation must only be paid when the PIemuums ale paid andy 
default no compensation will be paid. In all such cases, the ital to determine the legality of a system or a thing we have first to see 
nothing — their ‘security’ is unreal and illusory. te i conforms to the principles of Shariah, and, secondly, that it is useful 


necessary for the system, Thus, the determining factor of whether a thing 
j discipline should be or should not be adopted in the Islamic system is the 
"» of Shariah as contained in the Quran and the Sunnah of the Holy 
community, and those who are engaged in such useful aCUIVILICS are thay get of Allah, and not the benefits. Insurance is no exception to this rule. 
benefactors of mankind. But it may be pointed out that as far 45 theingamm Fmmercial insurance satisfies the essential condition laid down by Shariah, 
companies are concerned they have neither the intention nor \s1 hei a yan be adopted as a useful discipline, but if it is found against those 
® popes, it cannot be adopted in the Islamic system in spite of its advantages. 


(e) It is a noble thing to work for the welfare of the nd al 


do any such work because there is nothing in the rules of the companegiy 
the insurance contract of anything of this nature. 


fone say that commercial insurance has more advantages than disadvantages, 
perefore they insist that on the basis of the general principles of Shariah it 
; st be acoepted in the Islamic system. But they forget that it is not yet 
goven that advantages of commercial insurance outweigh its disadvantages. 
hes porters’ have greatly exaggerated its benefits. A scientific investigation 
fil Siow that most of its benefits are more apparent than real, and in the long 
us, its social, economic and moral evils will be far more damaging than its 


enelits to the few who suffer some calamity. 


The ‘supporters’ claim that it provides ‘peace of mind’ to the ISuItey ig 
1d all their pie 


non-occurrence of an event, the insurees get nothing anc 
money is lost to them. In this case, mere ‘peace of mind does nol sai 
logical for the satisfaction of the insurees who have paid 4! t of moneyaE 
something which cannot be measured in terms 0! money, and the isi 
company is a monetary agency, established to provide compensation if iia 
terms and not in the form of ‘peace of mind’, which Is psychological stalgil 
mind. 


tissaid that the Holy Prophet allowed people to carry on their commercial 
taings involving an element of garar (or juhala) according to the prevalent 
usiom of that time so long as there were no quarrels and disputes among 
mem. But they forget that people had been used to such dealings which, over 
funy years, had become a habit with them. The problems of these dealings 
iat 10 be tackled with great care and wisdom. It is a fact of human history 
Git no reform can be introduced into any economy by one statute of 
taslative act. And this general observation over the centuries remains true for 
ll times. Fully conscious of this historical process, the Holy Prophet, 
therefore, gradually introduced Islamic reforms into the economy of his own 


The insurance companies never advance such claims about secunng ag 
mind’ or security for the individual insuree or doing welfare work 10f 
community. It isin fact, the ‘supporters’ of commercial insurané who a 
endeavouring to show the multifarious benefits of this form of DUSINe 
order to legalise it in the Islamic system. 


(f) Some claim that commercial insurance has many benefits for the india 


and the community and it must therefore be lawful, but they forget tha 
; —. time. The people were long accustomed to so many forms of valid and invalid 
benefits of a system cannot make the system itself lawful. There ae mg : ne Y 
aw : a ommercial transactions and they could not be stopped overnight. They were 
benetits of alcohol but these do not make it lawful. This is because benef 3 ‘ 
: i. alowed for some time to carry on their business transactions according to their 
something are secondary to the fundamental principle of validity (hihi) <= 7 i 
; enturies old customs. As they grew stronger and firmer in their faith and fully 


invalidity (Aurmat) of Islamic Shariah as explained in an earlier ch: 

| 3 So 5 ce . oy = plained in ai earlier chaptetay nerstood the significance and wisdom of the law of Shariah, the Holy 

anything is against the basic principle of Shariah, then its manifold bestia ! 

annot help to restore it to levalitv | ee ST Sophet started to purge the economy of its manifold evils one by one. 

: P it Jaa Finally, before the end of the Ministry, all invalid sale contracts and business 
fansactions were disallowed while the valid forms of transactions were 
retained in the system. At the same time, general principles were laid down to 
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7 di . iti | t in 
determine the validity or invalidity of any contract urt Johnstone, ME. eeeeeavention of the British parliamen 
all f : \ ee 2 ; es alget 499 34 to the gravity and extent of what he termed the ‘organised 
all future times. Any discipline or contract which violates the. yr 19 eee te rerice activit He al aie A 
. $05 a in vities. he ¢ Ointed out tha 
not accepted in the Islamic system. Ng dle of certain i ustrial ass WweaCllvatles alsO /P 
. wit? gyms of money due to the policy-holders all over the country were never 


m0) 
Shortcomings of Commercial Insurance : 


+ uty Long described the state of affairs with regard to lapses in these 
3 js," It had to be admitted that lapsing in industrial assurance was heavy, it 
ss ays been and he was afraid it always would be so, and that for reason 
site outside the control of the offices. It was not peculiar to this country (i.e. 
i(k). Lapsing in industrial assurance was heavy in Japan and in Italy where 
ie busines Was run by the state. It was heavy in the United States of America 
yd in Australia, where it was under the system of industrial assurance as it is 
paciised, the majority of the policies effected lapse within a short time. In the 
eas of the Refuge Assurance Company, it was found that in ten years from 
1909 t0 1918, 6.426.313 policies lapsed while 9,322 336 policies were issued.” 


Commercial insurance has a great many shortcomings and evils, some 


are summarised below: ‘ 
(i) The benefits of commercial insurance are not distributed erly ang : 
groups of society.(3) 4 
(ii) The insurance business has not always been made inside the Taney 
the law.(4) Successful legislative measures have been taken by the ya 
governmernts, especially the British government, to remedy the defgiy 
insurance, but they have not been very successful. llega POU a 
being issued by the insurance companies.(4) 

(iii) The ignorance of the insurees and the complex nature o! the polices 
left the insurees at the mercy of the insurance compares anc their agenigif 
(iv) One of the greatest drawbacks of commercial insurance, Deh 
industrial insurance, is the high percentage of lapses. Lapses have "eet bag 
in Japan and Italy where the insurance business was run by the state, andi 
in America and Australia where it was under the system of industrial assur 
There is no compensation on the lapses of policies of short duration{}) 


As a result of lapses, huge amounts are lost by the insurees in lapsed policies 
wma enormous gains are made by the insurance companies. Lapses in the first 


{ev years are totally damaging because the insurees practically get nothing and 
il their money is lost. (5) 


The magnitude of lapses were illustrated by Janner in these words, Dung q ics) are also exploited by the 
revious fourteen years (i.e. from 1920-34) nearly 100,000,000 polices 
lapsed and their owners lost upwards of £100,000,000. The incomoli 
companies concerned was £77,470,000, the management expenses al 
Shareholders dividends amounted to £314,980,000. But policyzolag 
received only £271,600,000 and the interest funds were increase 
£215,000,000. The dividends to shareholders have been more than doubled 
this period.” (6) 
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(yi) The policy-holders pay more than is necessary to cover the cost of 
services rendered to them by the insurance company.(7) It is estimated that 
about 40 to 44 per cent of the premiums is absorbed by expenses, commissions 
“and profits, while the insured benefits by SO per cent only, of the valuation 
" suplus, Thus, there is great waste of premium monies.(8) 
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3. Barou,N., Co-operative Insurance, op., cit., p.49 ae a 
4. Barou,N., op., cit., p.53—4 , OP. scat P. A 
5. Barou,N.,op., cit., p.56—8 8, Barou, op. cit., p.60—62 
6. Journal of the Institute of Actuaries, Vol.LXY|, p,320-331, uitll 

Barou,op., cit., p.57 | 
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(vill) Ihat there is unequal distribution of the surly: 
tay 5 Nail pec iters have defended the huge profits of 3 ani I 
and also an unequal treatment of policy-holders (9) sont Pie eeeeberepronts Of insurance companies on the 
; gourds that “uncertainty is a disutility and the person who assumes it must be 
garded for doing so.” According to them , ‘assumption of risk by the insurer 


sit justification of profit-making insurance.’’(11) 


(ix) There is a good deal of profit-making and exploitation in ey 
insurance. Investigations into the operations of industrial insurance Oa 

. . Saha . ACA . ae D exp} ation f q - e . “ > ‘ 
have shown that their business is based on “grave ex} ‘Ug ut the teality is that, “as insurance institutions group, combine to offset the 


assumed, these risks become of a lower degree of uncertainty to them. 
yeieiore, they are able “ to relieve the insured of the greater part of his cost 
oi Uncertainty bearing and at the same time, to make a profit.” The insurer 
makes a profit because he has become an uncertainty-bearer in the place of the 
gion he insures, who now includes his insurance premiums among his 


ordinary expenses.”(11) 


policy-holders.”’ 


(x) In spite of considerable improvements in industrial insuranc som gg 
defects have not yet been eliminated. “The legal compexity, tht Sen 
acquiring business through the agents, the numerous lapses, the ia 
distribution and unequal distribution of surplus and the high expenses semi 


continuing problems of commercial insurance.” 
is has already been explained, the essence of insurance is the grouping of risks 


inorder to diminish them so that they might be covered by insurance reserves. 
Profitmaking is not so much reward for taking over risks as for the 
wlablishment of an organisation for combining and deminishing them to a 


coverable proportion. 


(xi) “Profit-making insurance displays all the features of a modem Cape 
enterprise especially in its tendency towards monopolistic organisation hy 
characteristic of the present methods of organisation of insuranc DUsiness th 
competition between the leading concerns does not reduce premium rath 
results in the building up of a costly system of getting business. | 1 a 
evident that at present the insured pays more than 1s necessal) and econ 
but he is apparently helpless to alter things.”(10) 


- 


It can therefore be said that the “general character of insurance activities, 
Which is collective to a very great extent and is based on the principle of 
mumbers, does not justify the conduct of business as a profit-making 
7. thttrprise. In view Of long history of profit-making and exploitation of the 
*“The reports of the numerous committess on insurance reveal MUCH Mus a ng by the insurance companies, some have put the following Questions 
justice. Considering the question in the contract, one would expect {aiiIhont the future of profit-making insurance .”(10) 


, ofit-making insurance companies were started by entrepreneur shareholieyy 
© put up capital-form reserves, in order to balance the unrewnaj 
uncertainty in their clients’ aggregate risks. This capital would now tami 
super-normal reward as the companies have a monopoly position, Actually 
when studying the history of the development of the large insurane 
companies,one discovers that the founders have subscribed astonishingly lit 
capital to the business and their claim for profits cannot be justified from i 
capital point of view. “Primary accummulation” manifests itself in insuranem 
probably more than in other branches of capital economy,” (10) 


insurance by the very character a business from which individuals should be 
permitted to make profit in the economic sense of the term? Or is it a business 
‘of such social importance that its costs to those whom it serves should be 
“prime costs? In other words “should not the outlay for the service be limited 
{o wages for those who are employed to conduct the business of insurance? 


lt is suggested that “the principles and practice of provident insurance can find 
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9. Barou, op. cit., p.69—70 
10.Barou, op. cit., p.74—76 ll, Barou, op. cit., p.80—82 
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its best expression in an insurance organisation formed 
satisfaction of their needs. Co-operative insurance } 
organisation of popular insurance” (11) 


IOT the , . 


insured without any profiteering or exploitatio! 


CONCLUSION 


This long discussion has at least shown that the Muslim jurists all agree on one 
‘thing, that the presence of riba (interest), maisir (gambling), garar (risk, 
jpovibility or uncertainty), and juhala (unspecified and unknown element) in 
ay business contract or dealing makes it unlawful. Whenever any of the four 
ements are found in any transaction, no matter in what form or shape, it 
mavdidates that transaction. There is complete unanimity among the Muslim 


jms on this point and there are no two opinions with respect to the 
“invalidity of a contract which involves any of these four elements. 


Though the jurists have disagreed among themselves on the legality or illegality 
Of certain forms of commercial dealings or sale contracts, this does not 
Tuterially or substantially affect the practical significance of their complete 
paeement on the illegality of sale contracts containing the above-mentioned 
sour elements. They have minor disagreements on the details of the terms and 
monditions of certain sale contracts as we pointed out earlier with respect to 


sie salam, saraf and ariya but it does not affect the fundamental rule with 
regard to sale or contracts. 


As discussed before, Shariah has laid down basic rules to determine the validity 

oi a thing, if anything contravenes those rules of Shariah, it is unlawful. No 

amount of argument with respect to the need, necessity or common use oF 

practice of a thing can make it lawful if any of the four unlawful elements is 

pesent in it. We have to judge the validity or invalidity of commercial 
msurance on the same principle. In order to find this, we have to find answer 


othe following questions: 


\, Whether any unlawful element (or elements) is (or are) present in 
vommercial insurance? 


1M such an element or elements are present in commercial insurance, what is 
the maximum degree of the unlawful elements acceptable to Shariah? 


4, Does commercial insurance contain the maximum degree of unlawful 


elements acceptable to Shariah? | 


1. Whether any unlawful elen 
commercial insurance? 


Analysis of insurance contract will show that 


present in it in sufficient degree to rend 
society. 


(a) Interest (Riba) 


Riba is present in the commercial insurance business in all stages ol iyjgam 
from the calculation of the premium to the compensation to th a 
calamity. The entire funds of the pwd COMpany are in 

fixed-earning (i.e., interest) investments and 


Pr if 4 
| : : 
ie we i | 


; agetifig. 
0 


aft economists do agree with the view that commercial insurance is 
At ate) 4 bling. And gambling is clearly prohibited in the text of the 
\ ‘ 


~ # sunnah of the Holy Prophet, and all Muslim jurists are also in full 
T unlavfl dea y gh ots 


ent Of Garar (risk probability leading to uncertainty of the final 
P ., of the insurance contract) is very dominant in commercial insurance. 
«6 x pfobability ls present in the total business of commercial insurance 
gg premiums, indemnity and the insurable interest. The element of 


+ and Uncertainty will always over shadow these variables because their 


ll the benelits paid Wee % {nally dependent on events which may or may not happen. If the event 


who have suffered a peril contain an Seeteit of riba. The 1510 Gnade the nature and extent of the eine estimated, 
fact that most, if not all, of the earnings, of the insurance COMpally cage 


‘ae invect aver two-thirds of the 
interest. On average, insurance companies invest OVE [WO"NMINS Ol ti 


in fixed-interest stock and about 11 percent in property, MOS! 0! Waals 


interest. 


(b) Gambling (Qimar) 


ensure profits for the house (or bank). A 
in gambling, is rarely the loser. 


Furthermore, insurable interest 
especially in life insurance. 
nature of insurable interest will alw 


ll. It ise il a. 

event which may happen or may not happen at all. It is exactly lke Degg 

lottery. The nature of permium money in commercia sis surance is exc) ian . | 

the stake money in gambling or betting. Likewise, the amount COM i, mags a Pee ent of punale. a explaiigd under 
is as illusive as premium money. In spite of great progress in the skins element Of uncertainty is also very predominant in the commercial 
statistics and the theory of numbers, the element of Dro babilty ( ni business. As the basis of the insurance ponkract is the probable peril 
cannot be eliminated from commercial insurance. Calculations in gambiae cannot be predicted, an element of bacertainty s unavoidable.No 
based almost on the same principle as in commercial insurance in ogi unt of progress and development in the science of statistics or theory of 


nd insurance company, ike hehaggapmodllty can assure us that the nature and extent of the peril is determinable” 


has and will always remain an erin dnin, an element of unspecified quantity both in respect to premiums and 


for the insurers a 


aYS present | 


g, boln the parties in the contract are totally in the dark with regard to 
yy ovlgation and liabilities to each other owing to the uncertain nature of 
sik. The presence of an element of Garar, therefore, is evident in insurance 


The entire basis of the insurance contract is on the happening 0! a Um 


we the happening of the event. 


-!) as for the insures Iemumpensation is present in the insurance contract. The nature of insurance 
‘roblems of the same kigy mess is such that the element of uncertainty is indispensable and cannot be — 


-_—— 
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avoided under any circumstance: 


¢ symptoms of the disease which the Holy QOur’an has referred to, but 
® age not the sole causes or determining factors of the prohibitory order. 
exactly like alcohol which intoxicates people and keep them away from 
aud the rememberance of Allah (zikr-Allah), but the latter is not to be 
., as the sole determining factor of this prohibitory order. Alcohol is 
rn sited, irrespective of its effect, whether it is taken in any small or large 
at ,or whether or not it intoxicates person. Similarly, riba and gambling 
“prohibited whether or not they lead to disputes among the people. 


hermore, it is extremely difficult to relate the prohibitory commandment 
ding riba and gambling 


g to any quantitive measurements because they 
wg to the species which cannot be expressed in scales of measurements or 
* iad 

Th 


Thus, it can be said that all the four unlawful elements prohibite 
Qur’‘an and Sunnah of the Holy Prophet ic. ribg gimar or me ise 

Oy 
juhala are present in the insurance contract. 


In addition, elements of exploitation and unfair dealing 
commercial insurance business. As has been exp! 
evidence that suggests considerable exploitation 
business of commercial insurance. 


9 


for the other tw we o unlawf Pifslements of Garar and Juhala, some jurists have 
ifie fied them as. (a) too Or much, (b) moderate, and (c) very small. The first and 
ng ad, ie. too much and moderate amounts of Garar and Juhala are definitely 
After showing that there is a positive degree of all the unlawiul elemen wiul and the last, ie. very Enaiivamounts of Garar and Juhala are 


insurance contract, it would be quite logic: al to ask what 1s Wie! | iT - But all ues P iris! $ agree that the SIX forms of sale contracts. 
degree of the unlawful elements acceptable to Shariah unk: wel. These six forms of sale contracts were 


7 


2. What is the maximum degree of the unlawful elements a 
Shariah? 


| | Jie Sed bene oly Pre rop : et. 
This question is totally irrelevant with respect to riba and gamoun} i 
completely forbidden by the explicit text of the Qur'an ind ‘a | Li 
verses of the Qur'an are clear and the prohibition of the two ere 


oe 
¢ juri is ane gree that ' 


absolute without any shadow of a doubt. sence of the element 


prohibitory factor in these six cases was the 
of Garar and Juhala. These sale contracts were 


ately forb der n by the od Prophet because of the presence of Garar an 
ala in them. 


q 


25h is forbidden in all its forms; in money or in Kind, In Casi Or inm 
F business or in personal dealings. Whether it is taken | 
small ones, i.ein millions of pounds or pennies. II 


es ¥ - we hav git) (oe npal re the extent of Garar and Juhala in commer 
the nature of riba remains unaltered in all these forms. Change in tom 
business contract 


Sete oie transaction bet | ance with those six forms of sale contracts prohibited by the Ho 
. ple transaction between two individu 

i 7 phe inorder to fir d out the | ality or illegality of the former. 
most modern sophisticated insurance dealings, | erie pean sate 

the amount involved, from an ordinary loan 


Tt mar to huge amounts for commercial! purposes he first sale contra tp shibited by the Holy Prophet was “‘sale of goods no 
et made”, for it involves probability and doubt as to the quality and quantit 

f the goods in question. It fully applies to commercial insurance which accept 
ice from the insuree in the form of premiums in retum for indemnity on th 
ace of an uncertain peril. The thing promised in exchange for the price i 


ot in existence nor is its existence certain and even the nature and extent o 


Riba and gambling are forbidden under all circy 


; Tis iT 
disputes and quarrels among the parties or not. These are the nhuceald 


- 
wo 
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the probable peril, the determining factor of the injeme: ’ af this discussion, there is no doubt that an element of Garar and 
- ay ac [ieee ‘ nk #” resent in modem commercial insurance in a sufficiently high degree 
commercial insurance has a much greate! ! ' ae Lis 
4 oy : uch greater degree rar ana » a fa , ynlawiul in an Islamic society. 
compared with the first sale contract prohibited by the Holy p, _ ae 

Na prings us to the final question; does commercial insurance contain the 
The pecong Sale contract prohibited by the Holy Prophe ‘te ym degree of unlawful element, or elements acceptable to Shariah? 
goods not in possession of the seller ” owing to t! tna 
amount Of Garar and Juhaila in the insurance contract is muc sealer thas Aeration of their presence in terms of degree, either high or low, is 


tly jmelevant, as has been explained earlier. The mere fact that riba and 
} Boga present in the insurance contract is sufficient to render it invalid 


jynlswiul. 


the second sale contract. 


The third sale contract which was prohibited by the Holy rrophet wa 

of fruit not yet ripe’ because of the element ol conje nd probg 

The same doubt as to the nature and extent of the probable perl exis | for the other two elements of Garar and Juhala, commercial insurance does 
insurance contract. The fourth sale contract was ‘ the sale ol produ we quite a high degree of these unlawful elements. In our judgement, as 
cannot be easily given or taken possession of ’, and was prohibited by (gia aif d earlier, the degree of these two elements present in commercial 
Prophet owing to the want of certainty. An element ol absence OL ance is 00 high to be acceptable to Shariah. 

or ‘ want of certainty’ is definitely present in the insurance ¢ i q 


no possibility that amyone can guarantee the nature, extent or the : 
ss sk clement and the uncertainty of the final result is too great to allow 


the peril. Hence we will not be wrong in concluding thal 

and Juhala of this kind in form of sale prohibited by the ho yor io Say that the degree of Garar and Juhala is minimal. Therefore, we 

exist in the insurance contract. | og o conclude by saying that the insurance contract does not contain a low 
2 acceplable to Shariah, but, on the other hand, possesses quite a high 


‘ of the unlawful elements which makes it invalid and illegal. 


The fifth sale contract prohibited by the Holy Prophet wa “The 
unspecified (in price, quantity and quality) goods, because ol 
nknown qualities in the subject of the sale. The discussion uncer 
“sale contract’ must have by now clearly 
“unknown quantities” are not only present in the insurance contr 
present in a very high degree with respect to the nature oi the pr 
and the resulting compensation for the sufferers 


The sixth unlawful sale contract is, “the sale of goods with an advantage mm 
party , because of exploitation and unfair bargainine As we have ale 
explained, the history of insurance in general. and Britis! rune 
particular, provides us with ample evidence of exploitation ani wit 


bargaining in insurance business. 
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E INSURANCE 
i 4ND co-OPERATIV 
of mutuality and co-opeartion is the natural, 
comprehensive solution to the multifarious insurance 
- the modem environment within the acceptable Islamic 
= im ay contributions and those who suffer loss benefit from 
E The participan =F olicy-holders are themselves the insurers as well as the 
je oo00 a ive Ad mutual insurance. The motive is not profit-making 
sees | or ae co-operation with other members of the society or 
3 a ee embers get together and organise the mutual or 


ears a society or company for the benefit of its members. 
opera 


the principle 


: ns facing 


| insurance 1S the alternative available to Muslims to replace modern 
t est insurance. It is , in fact, the same old system which has been used 

a ancestors to insure their ships and cargoes on the high seas for 
© ries. This is the only way to solve their insurance problems and to avoid 
‘ pitfall of gambling, uncertainty and probability. 


Bh is argued that co-operative insurance cannot meet all our insurance needs 
because of its limited scope and means under the existing statutory laws. Also, 
jo cooperative insurance, profit is divided between the policy-holders and it 
"eannot be called a non-profit-making organisation. 


But this criticism of co-operative organisation is based on its present 

ppanisation and function under the existing statutory regulations. Muslims 

tn borrow the existing system based on the Western statutory regulations and 

mike its own statutory laws to improve it and remove its weaknesses with 

itspect to the scope, means and powers of the co-operative insurance societies. 

This may also, if desirable and necessary, improve its organisation and 
; lunctioning in the light of the Islamic principles. 


ality and co-opeartion is the natural, 


ensive solution to the multifarious insurance 


} jern environment within the acceptable Islamic 

: acing ™ ay contributions and those who suffer loss benefit from 

the pattie The policy-holders are themselves the insurers as well as the 

oon fund. and mutual insurance. The motive is not profit-making 

spt 10% co-operation with other members of the society or 

: age she members get together and organise the mutual or 
benefit of its members. 


anciple of mutu 
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: ea ciety or company for the 
r insurance is the alternative available to Muslims to replace modern 
pus form oF 1" It is , in fact, the same old system which has been used 
+ eis ancestors to insure their ships and cargoes on the high seas for 
S ayjes. This is the only way to solve their insurance problems and to avoid 
| i of gambling, uncertainty and probability. 


fis argued that co-operative insurance cannot meet all our insurance needs 
t ayse of its limited scope and means under the existing statutory laws. Also, 
in cooperative insurance, profit is divided between the policy-holders and it 
famnot be called a non-profit-making organisation. 


yt this criticism of co-operative organisation 1s based on its present 
qmnisation and function under the existing statutory regulations. Muslims 
an borrow the existing system based on the Western statutory regulations and 
Pile its own statutory laws to improve it and remove its weaknesses with 
Psnect to the scope, means and powers of the co-operative insurance societies. 
Tis may also, if desirable and necessary, improve its organisation and 
nctioning in the light of the Islamic principles. 
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As far as the decision of protit among the shareh 


ty, much less reliance will be placed for insurance needs on co-operative 
roe Decase It will be operating as a secondary source of insurance in the 
“ajar system Of insurance in the Islamic economy. 


[ound necessary, desirable and beneficial, it can 


amount of the profit of each shareholder can be reduea . om 


ee 


reasonable percentage. In addition, a permanent reserye | ae 
created and a certain fixed proportion or percentage of profits, °y 
annually for this fund to meet the annual insuranc ors = 

caer * F esure that this triangular system can very successfully meet the legitimate 
4 wil insurance needs of the people in the Islamic system without 


yn a, = dding any unlawful elements and this is explained in the following pages. 
Moreover, if any percentage of the Prorit 1S Shared 0! | ; 

to its members and is not grabbed by a third party as happe 
commercial insurance. li there is any surplus profit and the memeha iam And Co-operative Insurance 
desirable and beneficial, there is no harm in the division of such pom 
the policy-holders. In this way there is neither profiteering nor ¢xpggam bere are four Kinds of insurance institutions based on the method of control 


the members by a third party. ucised by the members. 


Even if one co-operative insurance society has limited means and resougg 
member of a federal co-cperative system, Its power and resource 
immense. There will be hundreds and thousands o! co-Operative nam 
societies all over the country to meet the multifanous insurance needs gf 
industrial and agricultural populations, forming 4 net-work of r 
co-operative insurance systems. Though each co-~<perative insuranggg 


_ The Joint Stock or Proprietary Companies 
thi form of insurance, the ownership and control of the companies is in the 
iis of the shareholders. It is most organised and stable form of private 


me. Its chief motive is profit-making. The shareholders have invested 
Capital for the sake of profit.(1) 


may be small in size, scope and means, its total country-wide resource 
Wet of the large numerical strength, will be enormous and a sure guarantee 


insurance needs of the individual and each industr} Mutual Insurance 

ite institutions are organised on the principle of membership. Usually there 
noshare capital and shareholdering. The management and control are in the 
aids of the insured members who are the policy-holders of the society. In 
it, the insurers and the insured are the same people. Its main purpose and 
ilure is mutual security and not profit-making.(1 ) 


Furthermore,co-operative insurance will not be the only insurance Orgaiga 
in the country, but will be assisted by large number of mutual ing 
Organisations all over the country. Total insurance needs will be fulymi 
the two forms of insurance organisations which will be supplementings 
other's work indifferent regions of the country. 


}, Co-operative Insurance Societies 
Above all, the social security system of Islam vy, ily op ! 

"| the ordinary needs of the people, e.g. the unemploved . sick. old. ¥mma societies are Organised on general co-operative principles. The 
ul invalids, travellers in financial Feobles. people in debt. etc. Many of ia fitutions are controlled and managed by the members of the co-operative 
of the people will be fully met by the social vy and. i temas: Tie members subscribe to the shares of the society or guarantee its 
any other insurance requirements tulle Gill and make use Of its insurance services. Again, the motive of 
cO-Operative insurance can adequate] operative society is mutual security for its members and not profit-making. 


OUTS] i 


and effecti ke care of them i 


| barou.N., Co-operative Insurance, London,1936,pp.36—37 


holders may also participate in the profits 


} 


We are concerned with the two type: 


Operative insurance. 


(a) Mutual Insurance and the Principle of Mutuality, its Origin and Megs 


themselves the organisers, controllers and managers | 
the association. They distribute the loss ol 
calamity among all the members and make no profi 
members, who are also the policy-holders, on ano 


- aaa. 
; > 
Me bhiwiliVS 


roanised 


A mutual insurance society may be defined as ‘ 
by the insured themselves who undertake ¢ 
contributions for the purpose of covering 


in the cases of stipulated future contingencie 
periodically among all members.’’(2) 
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4. Ihe Mixed Companies 
These companies are controlled and manag Ala 

. ey 
not be the policy-holders. Sometimes the policy4 y bem y 
the board. The purpose of the organisation Sis al 
. ; ea 
is shared among the stock-holders npany, buy y 

Dut 


r intlicted Wim 


— 


wality is used in two senses, “first, as a method of distribution 
“4 snd second, as a method of joint guarantee. In the first sense, it 

, the distribution of income over a given period of time. Pure 

cts such a transfer of income between the members in each 
.y says,” that the deviation of collective consumption in each year 
oe collective consumptions is spread evenly among them. By saving 
oly instead of individually, a group of people can greatly lessen the 
of rig that is required, in order to reduce the variability of the 
gatative man 's consumption in any given degree.’’(3) 


: i 
t 


, goond sense it is used as a method of joint guarantee against loss of any 
“The members of a group guarantee jointly that if any of them 
adisaster, he will receive a certain sum of money to help him to meet 
gs The mutuality theory has taken stock of the fact that in its early 
surance Was Organised to a great extent on a mutaul and semi-mutual 
fnis theory emphasises the social value of insurance and defines it “as a 
good of men who unite against the all-destroying effects of the 
tered forces of nature.” 


aye 


writers of the Utilitarian School who devoted some attention to 
ce, came Very near the definition of the mutuality theory. They thought 
he great advantage of insurance lay in the fact that ‘“‘when applied in 
iural and Most common way, it considerably alleviates the misery of 
and. The gratification of human needs and wants can, to a great extent, 
fered by insurance, which they describe as ‘“‘a kind of hedging against 
# misfortune by an agreement between a certain number of persons, 


et 


ly those who take policies in the same office, that those who are 


The basis of insurance in its original form seems to be th spirit | selfda 
mutual security against a common danger. People organise? sue Stu 
groups to protect the interests of their memové! n afl) melee Off 
signifies a feeling of self-help and mutuality am the member . 
members co-operate in safe-guarding the interests ol Is ndividual meme 
any individual member is faced with a calamity — 
members contribute to meet his loss. It is organised 11 m within and nol 
outside as in case of commercial insurance.( 2 
It is formed to cover its members for specific risks which arse ouLolg 
trade or profession. There is no profit motive at all. The policy. 
the entire Dugg 


fy mtn te shall support those who are unfortunate.”(3) 
mmetcial insurance as practised in modern times, is totally different from 
or cooperative insurance in many respects. Firstly, it is organised by 
ets of an outside party who are not themselves the policy-holders. 


mndly, it is not controlled by the insured, thirdly, there is no conscious or 
ine participation by the insured, fourthly, the risk is transfered to an outside 


-—-———e + ee 
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Burov, op. cit., p.83 
\Peou, Wealth and Welfare, p.408—10 


Organisation of Mutual Insurance Societies in Modern Times 


Mutual insurance is organised in the sphere of social insurance 1 
European countries. It has been very successful in the field of Worm 
compensation and mutual sickness insurance etc., and such societiesareim 
practically everwhere in Europe. These societies have been oni 
different forms. Firstly, there are the private mutual societies consi 
members belonging to different occupations. Secondly, large fedeam 
affiliated societies consisting of local bodies and operating on the lodge 
Thirdly, house societies working in co-operation with an industrial ima! Urban; 
often enjoying the support of the employers. The membership ofiim 
societies 1s voluntary as well as obligatory, if required hy the empl 
Fourthly, trade unions providing insurance against sickness as 4 part Off 
welfare scheme.(5) 
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Wg })) 4. Barou, op. cit., p.41—2 
i nig 5. Barou, op. cit., p.90-—91 
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continent, there is greater tendency among the employers to 
group of persons and is not shared by the ineured anus. « . ore iect of covering their liabilities 
: | insured, fifthly, thee ory qutual societies for the object of c g 


in Sweden and Denmark there are many employers’ mutual 
ye BN ses which transact by far the largest share of the insurance 
o country. France, Switzerland, Belgium, Holland and Italy have 
0! a small mutual insurance societies which are working very 
sp? a many of these countries, these societies are greatly favoured 
is ‘egorerment and the employers.(5) 


ad 


or humanitarian nature in it, sixthly, there is , 
co-operation in this form of insurance and seventhly, there; y 

? whtlilly, | . is * 
collective nature because the comodination and offsetting aa 


10 element of mu 


underwriters concerns only the insurer and not the insured”. 


It seems, therefore, unreasonable to emphasise the existence of umm 
conscious participation in commercial insurance. It is differenmmm 
insurance and does not possess the basic elements o! coOpeartiveqaam 
insurance. “How can all forms of insurance be mutual when thm 
character is actually unknown to the insurer and insured? What is thea 
an economic interdependence between all the insured, and between thi 
and the insurer, of which neither of them is aware’ Such Undo 
mutuality is of no use or value because it finds no manifestation ing 
action. Only where it becomes a conscious expression of organised cog 
or mutual effort, only when it is expressed in a new fomigi 
organisation, only then can mutuality become a real force in Insuranes 
other spheres of human economic activities. (4) 


cA, mutual insurance societies have been very successful in their 

+ ates. “Farmers have made extensive use of it and success which they 
veyed NaS encouraged them to attempt other enterprises on a 
Dive pasis. Of particular significance, however, to those interested in 
“sues of farmers should be the fire and windstorm insurance companies 

; «; gain dealers and millers’ mutuals, as well as the mutual casualty 
ay: which offer employers liability protection and other casualty 
‘gon. The services of these groups of ‘mutuals’ are of direct and vital 
i to cooperative marketing and purchasing associations as well as to the 
jy) farmer. Apart from the farmers, town-producers in the U.S.A., have 
‘noduced mutual insurance to cover the different risks of their 


is") 
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types of mutual insurance societies have been organised by different 
gps and classes of people and different motives in various countries, but 
can be classified roughly in six groups.(7) 

wblic or private society. 


- ne 


dependent producers or wage-earning people; 

hig or small societies; 

General or special societies, and 

‘Asessment plan or Advances premium-plan societies. 
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{Bitou, op. cit., p.90 
tbirou, op. cit., p.92—94 
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|. Public or Private Insurance Societies 


fhe Assessment Mutual and the Advanced Premiums 


The mutual societies organised on a voluntary or com a Std of coll We F 
: | or : a ‘cat from the mutual method of collecting the levies anc 
types, public or private. The former is formed by the state { hepa “ sassification ae mremaliSocieties th b eer ae 
: Ace, | , a | ig Assessmen ulu ocieues the memode’s C 
certain administrative area, while the latter is organised by the na " nt loses. In the 


| f ity falling upon a 
themselves according to the principles of mutuality r ymount agreed upon in advance in case of any calamity g up 


f “5 


as a. 
2. Rural or Urban Societies is metnod has three main weaknesses. First, its premiums are not based on 


able degree of risk. Second, these societies have no reserves and are 
yelor in @ very Weak position when many accidents occur simultaneously. 
j societies endeavour to keep the cost of insurance for its members to the 
jmum and do not keep any reserve. Third, it is the lack of consistency in 


pcost of insurance which is due to lack of reserve .(8) 


Mutual insurance societies operating in the rural areas Provide cova 
risks quite different from those of the urban societies anc ae, tim 
organised or operated on a different basis. 


3. Independent Producers or Wage-arners 
the advanced premium plan, the estimated premium is paid in advance for 


‘ec were organised ma | : ve 
In former times, private mutual societies were Organise? Maga .{n case of losses the members are likely to pay an additional premium 
humanitarian purposes but now these are formed to meet lit ¢CONOmieRgaay overcharged they are paid back a dividend. These societies have almost 
of their members. Various types of mutual societies are lomed ~ faint shortcomongs as the assessment mutuals. 


wage-earners, landlords, manufacturers, etc. — to meet the insurance nem 
their members. | 
fal surance societies are formed to provide the ordinary worker with 
piace facilities and to free them from the exploitation by the commercial 
fiance companies. These societies help to diminish the risk covered, and 
ce the cost and the number of lapses. They also raise the moral standard of 
members through co-operative spirit, mutual partnership and sense of 
msibility(9) In fact, a mutual insurance society can be a very useful and 
clive replacement of commercial insurance as subsdiary and supplementary 
pco-operative insurance and a state social security system. 


4. Big or Small Societies 


These types of societies came into existence owing to the dillerence mig 
status of members. The small societies are generally formed for socialm 
and are very popular among the working people in the town and villages 


5. General or Special Societies 
ln Characteristics of Mutual Societies 
This classification is due to the sphere of the operation of each type ofr 
society. The societies which provide cover against | ‘Amutual insurance society or company has no capital stock. It has no share 
fire, lite, burglary, motor-car, etc., are called general. and tho v +) open and no shareholders. Thus, legally no one has any proprietory interest 
in the specific branch of insurance are called special | t 
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Lbuou, op. cit., p.94—5 
‘Birou, op. cit., p.365 
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2. A mutual society or company is owned by 


directors responsible for its management | elected | 


a leading role in mutual insurance. The 


yusiness are s themselves form the insurance company or society and are 
hold offices at their authority. be for its success or failure. There is no regular contact between the 
3. Non-profit making is the other salient feature of mutual insuraneys sad the society, They do not form joint association, but co-operate 
There is neither share capital nor dividend on capital. Mutual socitig p achieve temporary Objectives. If any member does not renew his 
is used to meet the cost of operations and to provide cover again ag gt he ceases to be member. Thus, a memeber remains a member of 
members. If there is any surplus in any year, it is distributed px 


among the policy-holders as dividends or bonus. Some societies maj 
part of it as reserve fund to meet cases of emergency. This reserve lung 
to the society as a whole and introduces an important elem 


dng as he remains a policy-holder. He has no permanent 
aK $0 ey) like the shareholders in a co-operative society. 

ris N0 p . m2 ni anc cy in mutual societies because these are not business 
s but are oF ily. inions of individuals formed by a contract for mutual 


organisation to mutual societies. . The only link betw en them is the payment of contribution in return 


eit al aeal vice, relationship « s to an end when the service or services 
premium instalments are only to underwrite losses. The amounl a; 


| tO! prem 
therefore small and within the means of ordinary peopl 


The prem 
defined as the sum to cover expenses in cases of loss. As suct, "184% 
no loss institution. 


co-ope tative societies as far as their non-profit basis is 


5. There is no exploitation or profiteering partly becaus the insures ned, but differ f Ito om t e Aatter in the matter of their organisation and 


paying his share into the common fund, and partly becaus here 

party to usurp someone's property or capital. The insurees are UlCmseins 
insurers. 

6. The participants pay contribution and, those who sulier, g¢' Cops 
of their losses from their common func. 
7. There is no intermediary or third part) 
the insurer because the policy-holders are then 
formed a common fund to face common danger 
8. Mutuality and co-operation are the basis 
insuree co-operates with other insurees to | 
‘may have fallen upon any one of them. 
9. The mutual insurance society has right t 
two insurance contracts in case of mutual 
between the mutual insurance society anc | 
contract is between each individual insuree 
insurees stand guarantee against the |: 
mutual insurance is very comprehensi 


Sut, nce 


ty which Operates with a capital or with individual 
s, the rn fot fixed premiums and fixed policies, and on a 
yb is, is a co-operative insurance society: mutuality and 
ausatior thus form the co-operative entity. Mutual insurance is the 
yo of co-ope tive ins rance, and if conducted on proper lines, can gro 
develop into co-ope tive insurance of an effective and progress 
(11) 


Mey: 


asing competition with big commercial insurance companies, whic 


from insurance business, has adversely affected tf 

| insurance, especially the urban mutual rocketionia 

network of agents and the wide publicity of the big inst 

Sateeimmensation to those who have suffere: ‘oe s have done great damage to mutual insurance. Besides this, t 
sometimes beyond the limit of its own com: 4 ae al insurance companies show to the public that they are the 1 
other insurees’ wealth as well. This is whv it : = 4 pr. vad can rie better service than the small mutual wcieties. 
at one and the same time in mutual ins 

10. The insurees have freedom in 1} 

who work for and not against their in 

11. Co-operation is voluntary and no 


Fee. 
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2. A mutual society or company is own 


directors responsible for its management 
hold offices at their authority. 
3. Non-profit making is the other salient feature o! 


There is neither share capital nor dividend on capital. Mut 
is used to meet the cost of operations and 1 
members. If there is any surplus in any year 

among the policy-holders as dividends or bonus. Son 


part of it as reserve fund to meet cases of emergency 
to the society as a whole and introduces an important 
organisation to mutual societies. 


4. A mutual insurance society is run by the msurees | 
premium instalments are only to underwrite losses. lhe an 


therefore small and within the means of ordinary | 


defined as the sum to cover expenses in cases Of loss. As Su 


no loss institution. 


’ 


5. There is no exploitation or profiteering partly because t 
paying his share into the common fund, and partly becau 


party to usurp someone’s property or capital. lhe i 
insurers. 

6. The participants pay contribution and, those wh 
of their losses from their common func 

7. There is no intermediary or third party or agent 
the insurer because the policy-holders are themse! 
formed a common fund to face common dange! 

8. Mutuality and co-operation are the basis o 
insuree co-operates with other insurees to lessen the et: 
may have fallen upon any one of them. 

9. The mutual insurance society has right to insu 
two insurance contracts in case of mutual 
between the mutual insurance society and t 
contract is between each individual insuree and | 
insurees stand guarantee against the loss of eac! 
mutual insurance is very comprehensive and | 

out of compensation to those who have suffered | 
sometimes beyond the limit of its own comm 
other insurees’ wealth as well. This is why it is sa 

at one and the same time in mutual insurance 

10. The insurees have freedom in the selectio) 
who work for and not against their interest. 

11. Co-operation is voluntary and not compulso! 
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\, The personal element has played a leading role in mutual insurance. The 
holders themselves form the insurance company or society and are 
Esonsible for its success or failure. There is no regular contact between the 
ers and the society. They do not form joint association, but co-operate 
yy 10 achieve temporary objectives. If any member does not renew his 
janice he ceases to be member. Thus, a memeber remains a member of 
qual insurance so long as he remains a policy-holder. He has no permanent 
gnection with the society like the shareholders in a co-operative society. 

, There is no permanancy in mutual societies because these are not business 
giespnses but are only unions of individuals formed by a contract for mutual 
gic. The only link between them is the payment of contribution in return 


ya eivice. The relationship comes to an end when the service or services 
ge been rendered, (10) 


julua Societies are like co-operative societies as far as their non-profit basis is 


macemed, but differ from the latter in the matter of their organisation and 
peration. 


AmiUtual insurance society which operates with a capital or with individual 
ments, on the principle of fixed premiums and fixed policies, and on a 
follt Making basis, is a cO-Operative insurance society: mutuality and 
pilisation thus form the co-operative entity. Mutual insurance is the 
moryo of co-operative insurance, and if conducted on proper lines, can grow 
i develop into co-operative insurance of an effective and progressive 


yp. (11) 


it iicreasing competition with big commercial insurance companies, which 
ie making huge profits from insurance business, has adversely affected the 
momess Of mutual insurance, especially the urban mutual societies. A 
gmorehensive network Of agents and the wide publicity of the big insurance 
iympanies have Gone great damage to mutual insurance. Besides this, many 
qommercial insurance companies show to the public that they are the real 
Squtuals’ and can provide better service than the small mutual societies. 
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insurance, 1s a Very beneficial institution 


_ soeyran save the objective of security and guarantee 
aerative , sucoessully Feranisyoes of a particular trade or profession. 
O 


very | 
on danger tive insurance society Or company which can be 


mm a 
scan form we Paes policy-holders who are also the shareholders. 
tf od anid manage neg after their own monies, investments and other 
satel themselves | ms to cover their own losses without the help of any 


emiu 
sts. ghee of commercial insurance. 
diary 


ce, Ii 


li 
P| 


ia 
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ioitation nor any other element of doubtful nature and it is 
the Sees the guideline of the Islamic Law. It is just a co-operative 
F pe -ombine of ordinary citizens to create a fund to pay in and pay 
qpusttion 2A or calamity. In co-operative insurance, like mutual insurance, 
put in c8S° pagent: is between the one and the same people, because the 
t ee i policy-holders as well as the shareholders of the co-operative 


a ince society - 


a oerative insurance is usually confounded and confused with mutual 
Ns ae even by many economists. This confusion is the result of two things. 
iy, it is due to the manner in which the term co-operation is used in 
eoomic literature, and secondly, it is due to the lack of an accepted 
#fnition of insurance. The misapplication of the term ‘co-operation’ has also 
ten responsible for the erroneous view that all types of insurance are 
operative. In view of this misapplication and confusion it is now generally 
mosidered that commercial insurance is co-operative, which is totally untrue. 
this were true then what is the difference between co-operative and non- co- | 
"woperative insurance? (1) 
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|. Barou, op. cit., p. 106-110. 
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af a personal element in cO-Operative insurance and of the 
» between its members helps to reduce and practically 
uJ. the moral hazard” inherent in insurance policies. It also helps 


3 & ce 
7 je efficiency and reducing insurance costs in various ways. 


Definition: 


(o-operative insurance 
to the field of insurance. “The ain 
a business enterprise vested with conti 


dependent on any of its individual me ies ; | 
ative insurance is Organised on the basis of membership 


P yoestticted. Anyone can become its member without any 
| p son between occupations or localities of greater risk, as is the case 

E aie commercial insurance companies. As such, it is not faced with the 
fof defining insurable interest because it only insures its own members 
yosen them and safeguard their interest. 


between a co-Operative and a mutual in 


A general definition of co-Operative insurance containing gl] jf 
elements, may be given as follows, “Co-operation is a \ untary oul 
with unrestricted membership and collectively owned funds am 
Wage-earners and small producers in towns and country, !Or the eg 
of enterprises under joint management with the purpose Of impaaa 


! 


household and/or business economy or creating facilities 101 Work jig 


a democratic basis of equality and common interest, and Surplygseaay 


i has the support of the collective capital of the whole organisation of 
pete Movement, Fourthly, in view of the competition with big, 
sisted private insurance companies with huge funds, it is not possible 


TTT 


| } are allocated to reserves or distributed among the members| 
| | the utilisation by them of the facilities provided by the organisation® j int pendent enterprises of individual members to survive. Co-operative 
nh | z, is therefore, organised on a federated basis with a central 
i atl body linked with thousands of branch co-operative insurance 
i The Main Features of Co-operative Insurance i Thus, its co-operative form of organisation from the top central body 
je DollOM CO-Operative insurance society of each area, gives it great 
The definition of co-operative insurance given above contains legal, sag og) and financial power. (4) 


7, 


economic elements which are explained in the lolowing 


1. Legal Elements cgcial Elements 
mriive insurance is a collective enterprise, but is based on the personal 
Se of the insured. The working of these societies has shown that insurance 
« “can be done better, cheaper and more safely, through the joint 
of their members.” The social elements which have played a prominent 


The main legal elements of a co-Operative institution is firstly tha 
Voluntary organisation and is formed in the interest of its members. (Qj 
cO-Operative insurance society enjoys an advantage over private comm 


insurance companies which lack a personal relatiot Sup OcCtweeg | a 
policy-holder and the insurance institutions. Another element om , co-operative insurance are the social grade of the membership and the 


sles of democracy , equality, joint management and mutual service in the 


advantage is the sense of loyalty and responsibility of its indw 3 
policy-holders. This conscientious collaboratio. ital for the Succ ion of co-operative bodies. (S) 


operation and working of the co-~operati 


practical life, the working class people find it impossible to select an 
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wou, op. cit., p. 115. 
Hyou, op. cit., p. 116. 


2. Barou, p. 113 - op. cit 
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insurance company and Nave practically no choice in such matters "eg insurance creates a new power and a new enterprise much 
techniques of convassing and the black magic of adver ising and il nif an the sum Of these individual efforts — capable of providing cover 
an army of agents of the commercial insurance companies give lit] eater risk than the sum of the separate risks, which the members of 
the workers to select an insurance company of their own chojce, (Ope x societies seek fo avoid. (8) 

insurance comes to the rescue of such people It is less a7ih) than ; 

insurance with any private insurance company a! ‘can | be hcl | 

terms than profit-making insurance by insurance companie 6) 


cited portion of profit is distributed among the share-holders and the 
. js divided between the policy-holders in proportion to their 


f rations to the creation of the surplus. (9) 
Co-operative insurance is organised on a democratic basis. Lach Memb 


one vote at the general meeting of the society, He even en partial 
Operation and general management of the co-operative society by elem 


ive Insurance and other Types of Insurance 


board and its officers. Co-operative societies are als estab isis ON ay ie 


management basis which makes co-operative insurance ch¢ ae 


(poperative insurance is a permanent organisation built on a relationship 
see than the mere casual relations of the policy-holders as in a mutual 
it society. Also, the members of a co-operative insurance society have 
vod together with the object of a common business. Mutual insurance,on the 
gy hand, lacks stable organisation and is formed for a specific object. There 
iia in it and profits are not divided, whereas in a co-operative 


' 1e economic elements of co-operative insurance, We 
OME SE EOIN ithe ec Sell ee aa na uct, there is share capital and profits are usually divided among the share- 
study those factors which embody it. Ihe objectives of the cOOpRIII 


insurance societies, its business character, the method of setting a 
enterprises and of distributing profits, etc. 


form of insurance , especially in rural areas where the fficers are honorany 


3. Economic Elements 


The Ordinary Commercial Insurance Company 


q@opetative insurance there are no clients, other than the shareholders, and 
: member 3 is a shareholder as Well as policy-holder. All participate in the 
mii 01 the society and receive service of insurance from it. It is not a profit- 


pine body. It distributes profit, if any, among the members. 


The question of whether and how far co-operative insurance busines Gill 
accommodated in the co-operative organisation needs to be consideredyaiim 
know, the entire basis of insurance rests upon the plurality of numbemyy 
larger the number of policy-holders, the cheaper and safer wil tim 
insurance. Thus, co-Operative organisation will be a very suitable methogig 


insurance. milly, the cO-Operative insurance society is more like a commercial insurance 

hapaly with fixed premiums than a mutual insurance society. The essential 

BM) bd | Simence is that the cO-Operative insurance society distributes its surplus 

Co-Operative insurance has two main economic objectives. insurance Om one the policy-holders in proportion to the premiums paid by them, while 
personal requirements of the members and insurance of the trading inter 7 


=i commercial insurance Company, it is distributed among the shareholders in 
Mportion to their shares. The co-Operative insurance societies are built on 
dat capital or guarantee capital collected in subscriptions from the members. 


cO-Operative organisation. (8) 


6. Barou, op. cit., pp. 118-19. 
7. Barou, op. cit., p. 120. 
$. Barou, op. cit., pp. 121-2. 
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po Co-operative Insurance Societies 


The capital and the reserves built from the 


cO-Operative insurance societies. [he members pay fixed DIUM Fe : oonraes¢ s ; 
| oe societies are established by individual members and function more or 


oy he same lines as primary cO-Operative societies in other fields of 
sontive activities, 


have to pay periodically to cover the losses of the society. (9) 


3. Public Insurance 


) sxondary Co-operative Insurance Societies 


Co-operative insurance also differs from public insurance . lt isy ue ) a: 
societies are usually formed by local co-operative societies, trade 


ys and other labour Organisations with or without the participation of 
qdual members, 


unlike public insurance, for there is no obligatory membership in 4 ¢0-0mm 


society. [he members can leave it whenever they want 


Thind-Grade Co-operative Insurance Societies 


It is managed by the members in their own interest and not by am 
authority as in public insurance which is managed in the interest OM 


dgnst societies are formed by co-operative wholesale societies or 
penalive Unions with or without the participation of local co-operative 
yrance societies. (12) 


party. Co-Operative insurance is jointly managed by the member 
democratically elect the managing board. 


But in modern times, co-operative insurance has lost its coopera 
mutual essence. Ihe principle of mutuality has ceased | apply 1) 
large-scale cO-Operative organisations. It is because the co-operation SI0q 
mutual. It has ‘outgrown’ mutuality and ‘the co-operative societies of foamy 
corporate bodies’ and separable from their membership. (10) 


operative Labour Insurance Institutions 


pustitutions can be organised as a self-help association of workers to look 
{uid support the dependents of its deceased members. The co-operative 
iuiaid societies for insurance can be formed on sound scientific basis and 
mitd very successfully in a competitive market. Such societies can be 
mi jointly by consumers co-operative insurance societies and the trade 
on organisations. (13) 


Co-operative Insurance Societies 


Consumers’ co-operative insurance societies differ greatly in their organi 
and field of operation in various countries. However, they can be divided 


| pcultural Co-operative Insurance Societies 
two main groups. (11) 


i insurance based On mutual aid principles has been in vogue in various 7 
mines long before the advent of modern scientific insurance. (14) 
ncultural insurance has its peculiar characteristics which are to be found in 
pnature of the risks involved in this industry, e.g. risks of hail, livestock, 
ops, forest-fires, Windstorm, floods and other weather hazards, etc. All these 
iis lack any aid of reliable actuarial tables and also sometimes lack adequate 


(a) General societies which operate in various field 


; td « 
1) (b) And special societies which operate in one branch of insurance 
| Another division of consumers co-operative insurai ciety is with rem 

the units of which they are composed. | 
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| 10. Barou, op. cit.,p.109—10. 
We | 11. Barou, op. cit.,p.127. 
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workers, traders, OT other people can form a co-operative 
@*? _.»y or company and collect funds by contributions from its 
fax jnstalments are collected from the members and the outlays are 
© re who contributes to the common fund, benefits from it when 

ith a calamity, The funds are invested in profitable enterprises 
te : help in building up the capital of the societies. The members 
Pe y their elected officers manage and control the affairs of the 


statistical data. 


Agricultural insurance is affected by two special factors. Firstly, it hag 
with policy-holders who are scattered all over the land. Secondly 
__~ " . . . ; ms ; 
difficulty of close supervision of the policy-holders and the insuredqaaan 
other words, the moral hazard is of great importance in mutual insurance 


Agricultural insurance societies may be formed by individual members agi : 
U.K. and Australia, or have the State-aided national system of 
insurance as in France and Italy. The French system of mutuals 
organisation has many salient features. Legally only the mutual sogem : 
allowed to practice non-profit making insurance. The surplus can in nga 
divided among the members of the insurance society. 


y of co-Operative insurance can take many forms and falls completely 
F ih Islamic principle of mutuality and co-operation because it realises 
i of the people. Commercial insurance will not be needed in a fully 
sing ‘Slamic society with its State Social Security system in operation 
pemented by co-operative and mutual insurance organisations. Most 
problems facing Muslims today would not exist in co-operative 
gx Many of the problems would be easily met by the State Social 
ay ysem without any difficulty. Very few of the remaining, unsolved 
yn would present no difficulty and would be effectively solved by the 
aie and mutual insurance organisations. 


Co-operative Employers Insurance Societies 


In countries where employees are not protected by state-insurance tigi 
formed their own co-operative insurance societies to safeguard theinig 
interests. Employees of any trade, industry or profession can [jm 


co-operative employers insurance society to protect the interests 0! theit oy si that co-operative insurance is limited in its Scope and means and is 


pereative. But this is not an unremediable weakness for its scope and 
jcut be widened by statutory measures. Besides, it applies to only one 
piy aid one trade. The co-operative insurance can be extended to cover all 
fii professions and to provide cover against all sorts of hazards to its 
gmmbers, each trade or profession having its own insurance society to 
yitir Own losses. And indemnity contracts of commercial insurance 
panies can be very effectively replaced by co-operative insurance contracts 
Hiismembers . In fact, all insurance business is a preventive measure 
ithe probable peril or danger. 


members. 


The Functioning of Co-operative Insurance Societies 


Co-operative insurance societies can be profitable o1 non-prolitable, ii 
case of profitable insurance societies, a certain percentage of the anna 
bi-annual profit is distributed among the shareholders who are also noma 
the policy-holders of the societies. But in the case of non-promiy 
co-operative insurance societies, the whole profit goes to the common fii 
the societies and nothing is distributed among the shareholder: 
i by Organising co-Operative insurance (side by side with mutual insurance) 
jcountry basis and broadening its scope to cover all kinds of risks for its 
sabes, the multifarious insurance needs of the people can be fully and 
7 oily met. These societies can be easily organised and run by various 
wy of functional agricultural as well as industrial workers. 


The common fund of the societies constantly grows due to the inflow 
profits, especially in case of non-profitable societies. Even in the cag 
profitable societies, a sizeable portion or percentage of profits is reserved 
the common fund for the benefit of the policy-holder: 


— 
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oty for the benefit of all members. 


[he multiplicity of co-Operative assuranc various ofits® 
country will greatly increase the overall powe an } ie os 10 the members who are the policy-holders and not the 
: : spilt bated eh | € and fp | se 
Organisation and enable it to meet quite effectively and, ys case of commercial insurance vompany. 
insurance needs of the people. With better organisation ang | Sy le 
3 | Pi h , ‘ : “ 
cO-Operative insurance can really become a great asset to society. Pf ontributions as well as compensation are generous and 


Ov members partly because profit-making is not its motive, and 
Oy ye members are OM the governing body of the society. 


insurance, the me 
may be forbidden by law from dividing profits among the Tatcholis 
( Besides a 


: « : : a — Nie 
permanent reserve fund may be maintained out ol the annual praia 


ror greater efficiency and success | 


few, if any, false claims of compensation because those who 
yt ™ se occurrence of a peril have themselves contributed towards 
P nd and have also control over the management of the society. 


percentage of such profits may be restricte 


purposes of meeting emergencies. ! 
“gute by all the members of a co-operative insurance society. Thus 
. > x js transferred into a collective one. Individual loss is spread over 
Also to keep the co-Operative insurance organisation With the Ee of people, in this case, over all the members of the society. In 
. } > oemen in | he ie hid ler) (Torr invest i 4 . 

Shariah, the management would be forbidde ‘SUNG IS fires it ihe whole group bears the burden of loss of one of its members 
~ . fs ; ; ce awn any : ; *)! . . 
lixed-earning (i.e., interest) investments o! indulging in any Dusinegg tins sooperative and mutual aid, 
containing any unlawful element of the nature 0! gambling ‘Maisi) ae 
probability (garar) or uncertainty (juhaia). 


penefits of co-operative insurance societies go far beyond the 
"4 insurance Companies because these are working for the welfare of 
_onbers and not for profit-making. 

The Benefits of Co-operative Insurance 
puiemmore, it reduces the cost of the operation and the number of lapses 
ix probability, offers fair and just treatment to the policy-holders, it 
ye; suety, and raises the moral standard of its members through 
Sunent 0! the Co-Operative spirit and sense of responsibility and mutual 


A co-operative insurance society is very easy to lom and run With 
co-operation of all its members who are active WOIK¢rS aSaMaiy 
policy-holders. It has great many advantages for the people as shown Dai 
1. It realises the interests of the people and brings solidarity among them 
and file. ; js 280 of great significance in the sphere of the moral attitudes of the 
_ All the members live together, work together, know each other and 
& alse that the loss in peril will be taken out of their own pockets, 
wily in the rural areas. This realisation on the part of the members will 
ap in them a high sense of duty and responsibility with regard to the 


: . ; . > : ives ' ' (+ as 4 9 near f ‘ 
2. It is not run on the basis of profit-making, Dut in certain Casts OFS 


profit may be shared by the policy-holder: 


3. here is no profiteering, exploitation or fraud, partly Decal 
| 5 ot. ath, "Woes nd needs of their fellow members. 
policy-holders make up the administrati dy and partly Decal 
‘ommon tund and gener: neration of the insurance +y are strictlV Gene , ; Fr 
i ) ; J a See nD ae ya THy |, vil climinate altogether the intermediary agents and with it all the evils 
the control and supervision of the Government, 1 Law protects lline policies for profit-making 
i) 7 : | | | olicies 10 : 
iis | safeguards the interests and rights of the memb: ae) SY Rem epee P P 
We ae 
Wi 4. Funds can be invested in profitable enterpri increasing te 


 —_ 
= 


o he a . 
_-~ Oe ee en 
ek tna ne eee . 
— 247 
c} _ 


246 
1 He has made you heirs.” (Q:57:7). 
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of the Holy Qur'an show that all wealth and property belongs to 


it also forfeits its right to demand obedience to ite lawe |. , le 


otate is no longer the real representative of the nanci aan ers 
a eae De ee ae Se tel Jr tne people. However iim gop isholding it merely as a representative or trustee of Allah. He 
1e 1uNnds and resources to achieve its objective. then it must find OUL Wayy " trol over his wealth merely in his Capacity as a trustee and not by 


means to make such resources available to meet the existing situat ra 
avallabh er Me CXS ae > ., right of Ownership. He uses it and gives it to others not out of his, 


# wealth, as a trustee and not as an owner. 
Meaning of Social Security 

+, many verses Of the Holy Qur’an which confirm this view that the 
‘sj porerty is entitled to benefit from it so long as he acts in a manner 
sr to the general good of society. But when he proves his inability to 
sopetly he forfeits his right tO Use, transfer or Own that property and 
munity is fully justified in withdrawing the right to use or own that 
4 {om that individual. This principle is referred to in the following 


tv Holy Qur'an. (4:5) 


Social security provides a decent standard of living, including foodygoim 
shelter, medical and educational facilities, etc., to every citizen OFMIEM 
This is not a static provision but one which changes in time and, perhapsypl 
It is the duty of the State to provide the necessities of life to every Indiv 
according to the prevalent custom, usage and common norms. It toes. 
however. mean that the State has to provide all these things to al its cai 
In actual practice, it is only the low-paid, and non-¢arning members Ont 
community who need State help in one form or another. 
pike not over your property, which Allah has made a means of support 


qothe weak of understanding. But feed and clothe them therewith, 
suk (0 them words of Kindness and justice. Make trial of orphans until 


Fe wm the age of maturity; then if you find sound judgment in them 
gs their property to them.” 


Harry Calvert has defined the Social Security Law in these words. “Thos | 
mechanisms primarily concerned to ensure the provision Io! the individ 
cash income adequate, when taken along with the benefits in kind promi : 
other social services, to ensure for him a culturally acceptable mui 
standard of living when the normal means of doing so fail 


mm the wording applies to orphans, the principle stated is perfectly 
ql Property has not only its rights but also its responsibilities. The 
fr may not do just what he likes absolutely. His right is limited by the 
oi the community of which he is a member, and if he is incapable of 
penunding it, his control should be removed, but gently and with kindness. 


Islamic philosophy is not confined to any one time or place Islam gives 
everlasting philosophy of life which oversteps the boundaries of time a 
bace and is applicable to mankind and its problems for all time to Comm 
¥ social security system of Islam is based on the principles, first, that all wealll 

and property belongs to A//ah and the State as vicegerent of Allah, holds it asa 
Trust from A//ah,; and second,that the State guarantee of social secuntyiomm 


its citizens is on condition of people’s obedience to the State laws. | 
fe his incapacity remains, the duties and responsibilities devolve on his 


gui even more strictly than in the case of the original owner, for he may 
mike any of the profits for himself unless he is poor, and in that case his 
vntions for his trouble must be on a scale that isno more than just and 


abl.” (1) 


There are many verses in the Holy Quran which show that all wealfam 
property belongs to Allah and the community is holding it as a trust fom#im 
].““And give them out of the wealth which A//ah has given to you, (Q:24:33) 
2." lo Allah belongs the kingdom of the heavens and the earth." ():57:5) 
3.“Believe in Allah and His Messenger, and spend in charity out of the Weal 
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)\Yusuf Ali, The Holy Qur’an,1968,Footnote, p.179 
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junlimited benefits to them. 
uss 


Some jurists are of the Opinion that even if a person has af ne 


3 | Lf , , 

intellect ( _, <7 ), but is wasting his wealth extravagantly, then ab 

own financial and moral loss, he is damaging the interes nia L | gd ultimate sovereignty belongs to Allah is further explained in 
Come yi! me vers of the Quran: “Sovereignty belongs to none but Allah. He 


community as well; in fact, he has attained maturity. Dut is still aff 
| | that you shall not worship (or obey) anyone but Him. This is 


‘Weak understanding’ ( ae), otherwise he would not haya “aft 

tad Ay ’ 

wealth and endangered the greater gi od of s CIC Ly, Such a man, Who; ‘ an Way, but most people do not know this (12:40)’ . 
understand his own good, cannot really be called an intelligentiam é 

,, al owner of everything is the Supreme A//ah Whom you also 

sje as the Creator and the Lord of the whole universe. He has sent no 

~ spd given no sanction to anyone for God-head and worship, but has 


be powers, all the rights and all the authorities for Himself, and 


person. 


Thus, whenever there is any possibility of the misuse of property; Omim 


lack of maturity of intellect on the part of he owner, or thell hog | 
danger to the common good of society, the individual’s right of OM 4, “Serve and worship none but Me.” In fact, Allah is the Lord 
use can be forfeited or limited. The right to sai 01 benefit is subj gress Who provides sustenance and all the needs to His creatures: 
reasonable and proper use by the owner; if he does not fulfil his OMA ip tne Soveriegn who demands obedience to Him from all His creatures. 
show his sense of responsibility in the use of his wealth, he forfeits iitiay 4 

This line of action is supponeaam 


own it or benefit from it independently. 
fact that the community inherits the property 
heir or heirs; they were given the custody of the 
without any heir or heirs the property automatically 


of those w ‘ a gg Surah Al-An‘am < “Then all are brought back to Allah, their real 

property "a ie 4 Ras of it that the sole authority of passing judgement rests with 
reverted (0 WeOng pt and He is the swiftest at reckoning.” “Say, Who rescues you from 
te darkness of the land and of the sea? Who is He Whom you im plore 


| : and real owner, i.e., the Islamic State as vicegerents of Allah. 
; * spears a the time of affliction?) To whom do you make 
q é te 
It can also be deduced from many verses of the Holy Quran and the Summa f ar if you rescue us from this affliction?’ “Say, 
sity forall members of 1s you trom that and every Other affliction. Yet you associate other 
Sih Him (6: 62-63)”. 


the Holy Prophet that guarantee of social sec 
is a pre-condition of their obedience to th e State tea s. The State cangaa 
obedience to its laws from its members sik 
hem against hunger, sickness, unemployment, etc. It has absolutely nomga 
demand obedience from the people if it leaves them hungry, sheltereayim | 
and unemployed. The Holy Qur‘an confirms this view in these wordsiai dnt has the sole authority and your prosperity and adversity wholly lies in 
be to Allah, the Cherisher and Sustainer of the Worlds; most Gracious ipower and He alone is the maker of your destiny. That is why you turn to 
Merciful— Thee do we obey, and Thy help do we seek (2:5). your affliction, when you find that no other means of rescue has been 
for you, In the face of this clear Sign, you have set up, without any reason, 
Has partners in His God-head, you live on His provisions but treat others 
In the opening Surah of the Holy Quran ,Allah mentions His attribllestimmmyom providers; you get help from Him in your need, but set up others as 
Mercy, Grace and Care for all the world. He has created all the world aaa helpers and protectors. It is He Who rescues you from your distress, yet 
from the prgud others besides Him as your rescuers. It is He Whom you humbly 


sustains it, maintains it and meets all its ne ment of creationl 
; the peopl is gracious Fasougiliimle in your afflictions yet you take your offerings to others when He 
proofs of His God-head, day and night, 


the moment of death. After remindine people | 
upon them, A//ah commands them to obey Him. Thus even the | Crea it. In short, you witness the 
universe has demanded obedience from His se only after er prondiigaae cc serve aid how down before others.”” (2) 


if it suarantees socal 
§, you yourselves are a witness to the fact that Allah is All-Powerful: 


he bn 
4a -_™» 


*., c- 
> the +9 


ie endeavours to solve this problem in two ways, f irstly , by 
y at activities on a national level in the form of social security to 
Ps ¢ jistress due to multifarious reasons beyond their control, 
couTagig people to organise voluntary help and assistance for 
: mu gpesever possible. 


* 
a 
- 
« 
0 


: yc security System 


It is pointer to the fact that an Islamic state must pr Vide the bagie 


people. As vicegerent of Allah, it must , under al cL CUMStanogs 
ba \ \ >, 


meet all the necessities of life of the nee 


. 
| J) MeDETS 1) the State, fy 
words. it is a legal duty of the Islamic state to guarantee sOCial security | 
citizens. 4 


This view is also supported by the action of the Holy Prophet whogiam 
inherited the property as well as debts of those Muslims who damm 
leaving behind any heirs. “Miqdam said, the Messenger of Allah sai 
nearer to every believer than his own self; so whoever leaves behingam 
or children to support, it shall be our charge; and whoever leaves propia 
for his heirs, and I am the heir of the person who has no her > Tia 
property and pay his debt.”(6) | 


gual has the right to livelihood in an Islamic state, and every citizen 
‘| aoa for his basic needs. It is, in fact, the primary duty and 
© yy of the Islamic state to see that every citizen gets his basic needs 
io the principle of ‘tight to livelihood’. And there is complete 
. song its citizens as far as the basic needs are concerned. According 
F qaciple of the Islamic state, its social security department guarantees 
ir geeds 10 all those who are sick, old, needy, poor, unemployed or 
eg gnd are unable to work, 
Obviously, the Holy Prophet inherited the property and debt Of decegpaln” 
Muslims without any heir, as head of the Muslim state. As such, altentials 
Prophet, a Muslim state (i.e. the community) would take the place One 
Prophet and inherit from the deceased who has let! behind no hers 


g pouty Was followed by the Holy Prophet who provided financial aid to 
Tis and the poor from the public treasury, employment to those who 
| a? and monetary help to those who were sick, invalid and 
' 
It is also reported from Abu Hurairah that the Messenger of Allah sagt _ 
according to the Book of Allah, nearest to the believers of al human t ings,| 
whoever amongst you dies in debt or leaves behind destitute childrenyy 
should call me for help, for I am his guardian. And who amongs\yais 
property, that is for his inheritor, whoever he is. (3) 


ue lioly Messenger, Abu Bakr, his Caliph strictly adhered to the policy 
pole maintenance initiated by him. Umar, the second caliph, further 
get and developed the Department of Public Maintenance. He gave 
gs {tom the public treasury to all the poor and the needy, irrespective of 
gnbour or creed, All people, Muslims, Jews and Christians, benefitted from 
gull ecurity allowances. He gave child allowances, unemployment and old 
peuils and helped the poor, the needy, the sick and the invalids with 
ms types of grants to meet their financial needs.(3) 


“This hadith also gives a clear indication of the responsibilities of aii 
state in regard to the destitute people. It is the duty of the Islamic stalemgy 
to their economic needs and see that they do not suffer from nungemm 
privation, to clear off their debts if they are not solvent enough to pay 
back, and to properly look after the destitute families in case their @imm 
members die. The Islamic state does not leave such helpless people tod 
stroke of fortune. The Islamic state has certain responsibilities with regard igmeme’ Umar, the Department of Social Security was well maintained by 
them which it must undertake with full enthusiasm.’(3) (init, the third caliph and Ali, the fourth caliph, who provided help to all 
® itedy and deserving citizens of the state. The system of public 
eee eae : : Dhlenance slackened in later years but was organised during the caliphate of 
Pe Sahih Muslim, Vol. III, English translation by Abd | Hameed Siddall h or and needy were well provided with food 
! Siddiqui tear bin Abdul Aziz when the po y P 
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had completely understood the meaning of the verses of the 


and other necessaries of life from the public treasury (4) «jh gd to the needs of the poor and the destitute and the state 
P+ and he “desired that no one should go hungry throughout the 

Re | nF Mn He ordered that all cripples, paralytics and others who were too 

The fact that the state was responsible for the basic needs of its gj Fold to earn their living should have maintenance allowances from the 


fully realised by the establishment of the welfare state in Medin: i 


Prophet. In the payment of these allaowances, he did not distinguish} 
Muslim and a non-Muslim; all citizens of the Islamic state equally jem 
from these facilities. Every citizen who became an invalid , or was gic 


too old to earn his living , received financial assistance trom the Lreasuryy 


easily: There were hundreds of thousands of men who had their 
.. the army register and the maintenance allowances were paid to their 


or were given maintenance allowance from the treasury without any 
jon of religion. Guest-houses were built in most of the cities to provide 
wis (0 the travellers. Arrangements were also made for the proper care 
den Whom their mothers had left on the roadside; their nursing and 
apenses Were paid from the treasury. The expenses were fixed at one 
ei dirham’ a year per head in the beginning and were increased year by 


~ 


A general rule was made during the caliphate of Abu Bakr, the first 
the Holy Prophet, which contained the following terms. “| have granted 
the right that when a person becomes unfit to work because of oda 
struck by a calamity or any peril or misfortune and becomes poor, Nei 


Wil Lal exempted from jizivah (or any other tax) and he and his family Will tee the child 2 
1 {| : 7. « he Pp ‘ " Du . 
| maintenance allowance from the public treasury so long as he remaliag 4 ee 
Wh ui Islamic state. But if he leaves the country, the Islamic stale will not 


i he maintenance of his family.” . 
responsible for t | ements Were made for the proper maintenance and care of the orphans. 


ga famine, all the cash and food stores in the public treasury at Medinah 
sent for the relief of the sufferers. When these did not suffice, the caliph 
itd the provincial governors to collect foodgrains from their territories 
dthem to Arabia, the famine stricken area.’’(6) 


“The same rule continued in the reign of Umar, the second Calipiiiam 
strengthened it further by basing it on a verse of the Holy Qur'an. He Wit 
his treasury officer that ‘the poor’ meant the poor among the Jew 
Christians (because those were the only non-Muslims living in the Islameny 
in the Our’anic verse ‘charities were for the poor and the needy’. titi 
related about Umar that once he saw an old man begging and he askegy 
swhy was he doing so. The old man replied that he was begging in order {0p 
jizivah to the state. Umar took him home, gave him some cash and sent 
the treasury officer with an order that such old people who could nov 
their living should not be forced to pay jiziyah but should be supported 
the public treasury; and referring to the above verse of the Quran, added 
Allah; it is not just that we should benefit from the people when them 
young and turn them out to beg in the streets in their old age.”(5) 


policy was strictly followed by the successors of Umar. “It is reported 
i Umar bin Abdul Aziz that his sole concern was to remedy injustice and 
finbute Wealth among the poor people. When he became caliph, he spent 
months absorbed in his grief and sadness at the affliction that had befallen 
wih the acquisition of authority over the affairs of the people. Then he 
ito look into their affairs and to remedy injustice until his concern for 
people was greater than his concern for himself and he continued in this 
j, until his time came.”(7) 
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juoted by Shibli, op. cit., pp.219—229 
heard Lewis, Islam, Vol. I, Politics and War, London, 1974,p.168—170 
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ai 4. For details of Social Security System of Islam see section 9. and Tim 
volume 1, pp.96—129 of this book. 
9. Kitab Al Kharaj, p.85, quoted by Shibli Naumani, Omar the Great Engi 
translation Vol. II, pp.173—174 7 
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state. If there is genuine need, the Islamic state has 
ati by _ wealth from the rich people. It could be collected 
Tie afeclinzslandiactions of carly calinhe-are’a chanae fy basis and could become a very important source of 
i, Bee oe, OF Carly caliphs are’ a Cleaheuaaaaa p i «number of years for its non-contributory benefits. 
realised that social security was their responsibility, being heagsianmm Wa 
and for which they would be answerable to Allah on the Day of J lores ie 
the moral and legal duty of a Muslim state to provide the needs oni ne: se 
before it can enforce its laws on them. Unless it fulfills this egal righ 4 recelve, In addition to zakat, a regular flow of ht 
moral or legal right to claim or command obedience to its LW fh gist and benevolent wealthy people who are always anxious 
subjects. 4 enormous sums of money to charitable projects for 
if pat. The state can conveniently organise this private source of 
f*, ceopet channels and thereby augument its main reserves for 
This responsibility of the state towards its subjects is summedigy ™ 4c this category. It would need little effort on the part of the 
Yusuf in these words when he wrote to Harun-al-Rashid. “O commang > 900 s realise the importance and necessity of organising private 
faithful, Almighty Allah has guided you with a mighty task, Whom "ation basis through the agency of the state. There would always 
the greatest of rewards and whose punishment is the direst of punishme “40 in spite of their poverty and need would not be willing to 
has girded you with authority over this community. Mommng and even “gm private individuals but feel no stigma or shame to receive 
build for a people and Allah has made you their shepherd, has entrii ‘asfrom the state, 
to you, has visited you with them and has given you authority Ovent ee 
the building is based on anything but piety, it will not be long Deity 
strikes at the foundations and destroys it over him who built it, andsaamy 
in it. Do no squander the authority which Allah has given youlgm 
community and flock, for power in action is by Allah's consent alone,” 
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re 
is 00 NOt remain static, especially in a progressive society, but 
4 ume to time. The actual levels of these benefits will also be 
i n time to time in accordance with cost of living prevailing at 
jp other Words, there will be periods of review of the rates of these 
jp ong them in line with increases in the cost of living so that in time 


uu they keep their original purchasing power. 


“Take care not to lose your flock, lest their master lay claim for them@ 
you and make you lose your wages for your default. To your credit, vou 
only what you have done for the good of those whom Allah placediny 
care; to your debit, what has harmed them. Do not forget to attend tof 
whom Allah has entrusted to you, and you yourself will not be forgoties 
not neglect them and their affairs, and you will not be neglected."(8) 


shastance levels are greatly influenced by the cultural needs of the 
nies Of benefits would therefore take into account the cultural 
prevailing at that time. It would also take into account the size of the 
i the actual needs of the people. 


Social Security Scheme 


The Islamic Social Security System is comprised of the following mamnaigg “ae 

fianance the different needs of the people: (a) Non-Contributory Benefits be Mamic state would organise its social See, system in a way that 

(b) Contributory Benefits. | {gurantee a reasonable income required to maintain a decent standard of 
s sbove subsistance level. It would make every effort to provide the 

om but adequate necessities of life to every family in the state. 
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(a) Non-Contributory Benefits : 
mard Lewis, op. cit., pp.152—154 


Non-Contributory benefits are mainly financed fro zakat funds andou 


The main contributory benefits that ap islamic State 


WOuld p 
citizens under its Social Se curit LY SYST€m are summarise ) Onde 
L Ai MELIIGIISEU Dé Vv . 
(1) Family Allowances 
Ihe Islamic Social Security system recongnises the need for mm 


allowances, generally known as ‘family allowances’ on two groundg 


Islam encourages people to have large families and, therefore, promi 
additional allowance for every child born in a family Secondly, it makaiam 
provision for every child born in the form of Oe allowance tO/gia 
their parents to maintain them without hardship or suffering to the fam 
people, irrespective of their financial position, benefit rom this schemenyy 


(ii) Maintenance or Supplementary Allowance 


There is provision in the Social Security system to provid a maintenallg 
supplementary allowance to those families with low incomes. If thell a 
falls below a certain level, depending upon the number 0) children a 
family, it is entitled to maintenance allowance All ia se families WhOl 
the qualifying conditions of a low income or find their income not 
to maintain their large families have the right to claim tin 


the State Social Security system under this scheme 


(iii) Invalid Allowance 


It is the duty of the Islamic State to look after its invalid people who oe 


rendered incapable of work due to prolonged or chronic sickness OF acta 
ust make provision [orga 


or to other reasons. The Social! Security system n 
people so that they are not left uncared for and mnatiendadl These people mii 
be paid adequate benefits to maintain them and their families aim 
rightly-guided Caliph of the Holy Prophet made sufficient arrangementii 
such people and insured that they sions for ii 
maintenance. 


sf 7 * ; ; ~— Ps 
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If the invalid is unable to look after himsel; and 
attention, the Social Security 
allowance for him. 


needs constant care iam 


an attendiill 


Department should provide 


Copel y. 
i? 


nancial assistancemm 


wntributory as a professional pension of a teacher or civil servant in modern 


25/ 


Allowances 


giv" 

ofa single bread-winner, the main source of income of a family, can 
ee damage to the interests of the family members. Therefore, it is 
¢ secessary that urgent steps must be taken at the death of a family 
: Pst the bereaved family does not suffer as a result of his death. 


> 4s made the necessary provisions in its Social Security system to meet 
Fis of the family of the deceased person through a widow’s allowance 
“,, The Widows get reasonable allowances sufficient to meet the needs of 


guldren. 


Allowance 


i birth may often put extra burden beyond the normal capacity of some 
ie, especially low-income families, and thus cause undue suffering and 
) to them. The process of child-bearing entails additional expense and 
a burden on poor people who usually have large families. The 
mic State regards it a legal duty to help such families during periods of 
finer it by giving maternity allowances to the expectant mothers to 
pe them to cover their expenses of confinement and child-birth. 


iy De pointed out that in all these cases, the actual amount of assistance 
Boe on each case. The individual has to file a claim with the Social 
burity Department and the amount of allowance or benefit will be assessed 
jhe relevant authority in accordance with the rules of the Department. Each 
ianidual case will be judged on merits and the allowance or benefit paid to 


be applicants. 

(i) Old Age Pensions 
Ihis allowance is mainly for the benefit of the old people who have no other 
juice of income in their old age. The Islamic State takes the responsibility of 


mintaining the old people by granting them old age pensions. It can be 


ines or non-ontributory— like the old age pension in an Islamic State. This 
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i 
fo prisone ers by y the enemy must be fed even if their ransom 
as to be pai bptid by the Muslim State. Ordinary offenders who 
petty “4 rimes or as a result of civil suits should also 
do m by paying their ransom money from the Zakat 
id 


pension is usually paid out of the Zakat Fund but. if need arises, income gy 
obtained from other sources, e.e., the surplus wealth of the rich ( in | 


I( 


y) 
we 


Under the contributory scheme, main reliance jis placed ony 
contributions from the working people. They contribute to the joim 
while they are employed and benefit from it when they are old andundl 
work after the retirement age. This scheme is practically for all purposes 
a form of mutual insurance society. It may be organised on an indusi 
national basis in which case the Islamic State can undertake it tou 
Social Security Department. Small contributions will be deducted week 
monthly, as the case may be, from the wage-arnings or salaries of peo 
formed into a Pension Fund. These funds will be invested by the a a ii “eae Mt 
profitable enterprises to earn profits for the benefit of the whole com : 4 Coa AeA 
These pensions under the latter scheme will be paid to all the people wit beth -DtOr eB y indulging in luxuries, drinking, 
worked during their youth, irrespective of their financial position, Wil {|S tet ad debtors are classified in three categories. 
non-contributory pensions will be paid only to the poor and the destift t : Wy 1H l 

latter pensions will be paid out of the Pensions Fund accummulatedi 
period of time by individual contributions while the former will be paids 
out of the Zakat Fund. 


Bio of debt are more than their personal assets 


ir det Euisito provide for the necessities of life to 
ae hy and do not possess the means to pay 
§ COUIC re > p C d off out of the Zakat Fund. 


want 


; a v2 ; 

hei pee ‘not account of their own families but in 
T seople, whether rich or poor, must also be 
ay off thei debts. 


(vii) Miscellaneous Grants 


addition to the above mentioned benefits, the Islamic States 
auity-bound to help other people who may be rich but are temporarily 
financial strain and are unable to meet their needs. The Holy Quran rete Bhiy: 


) , this legal obligation of the State in these words:— ‘“‘Sadagat (i.e. Zakat}\ se who incurred tt eir de ots on account of their indulgence in unlawful 
the poor and the needy, and those employed to administer the Funds il] not ordinarily be | h sIped from the Zakat Fund to pay off their 
those whose hearts have been recently reconciled to Islam; for th 10wever, In dire = im ta ces, when they become extremely destitu te 
bondage and debt; in the cause of A/lah; and for the traveller, thug; ir families reach alm 


nost : t starvation level, they could be provided finds 
ordained by Allah, and Al/ah is full of knowledge and wisdom (9:60)”, » but not for paying off their debts. 
‘ne 


’ | a 

ding to Imam Abu Yusuf, the debtors include all those people who are 
We have already explained above various benefits paid to the poor andi o pay off 1g debts. The author of Hedaya is of the opinon that it 
needy under different social security schemes.Here we wil] ciscuss Of s those who c bt ; and do not possess anything above the prescribe ds 
responsibilities of the Islamic State towards its people referred to in thist 


f Nisab, Qataba ‘thin cs that( ¢-»~ J) are those people who are” 
of the Holy Quran. Dia the snare of debt and the burden of debt is due neither to their 
eee ance nor unl aa Spenditure. And according to Mujahid ( (26 )is 


7 hose ho: use i s bi med or whose belongings are washed away or destroyed 
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be. aid to enable phimeto complete his journey. He can be provided with 
by flood (or any other calamity) and he cannot maintain his family vip Out of the Zakat Fund up to certain requirements during the 


gvided his journey Was not undertaken merely for pleasure or for 
“It is argued by our jurists that, among the beneficiaries of zakar, thei 
mentions debtors ( cs, ) along with the poor (faqir) and the needy(@ 
which shows that this item of expenditure refers to the wealthy debig ii a. | 
Bet: — : 5 imam ADU Manila, a wayfarer who is in the middle of the joumey 
have been forced by circumstances into debt because the poor debi ee a. ee eet thelctart of the But th 
obviously covered by the first two beneficiaries (i.e. the poor and themg = Neel ie OS at the start Of the journey. but the 
(10) ; : | Nave very wide application. Any wayfarer who 


sSyall his funds and has a genuine and reasonable 
Zakat Fund. 


oe 


f . eo 


In all these and similar circumstances, it is the duty of the Islamic Stale 

off the debts out of the Zakar Fund. The Holy Prophet and his righ 

Caliphs fully accepted the responsibility of paying off debts of iif 

debtors as well as of the wealthy ones, who incurred their debtst am 

accidents or calamities and were not spendthrift. : “ behalf of a friend or stands guarantee for a 
uit ad who fails to honour his promise, there 


factors yew. fire, floods, earthquake, lightning. 
The following Hadith of the Holy Prophet supports this view. Ie Mewhich might adversely affect that friend’s or 


Prophet is reported to have said that, “Whoever leaves property is 
inheritors and whoever leaves any debt it is for us (i.e. the State.)”. 


i a 


I nd. ender him unable to fulfil his promise. 
“* 


hee i 
ijob in providing assistance to another person by 

payment of his debt and he should not be left 

SS. it is, therefore, a duty of the Islamic State tam 


®) ny Off their debt which they have to bear fomm 


In under-developed and agricultural countries, the farmers, due to Mi 
nature of this industry, greatly depend upon the natural factors and 
f heavily under debt. In most cases the farmers fall into debt through now 
their own but for loss of crops or cattle due to natural calamities. Thels 
State could take the responsibility to pay off the debts of such peopl 
lessen their burden so that they may be able to live and work in peace fg 
own good and for the general good of society. 


sontributory benefits which are provided by the 
A Security Department to its deserving membe 21S 
Wally paid by the rightly-guided Caliphs in rious 
id no one, who had suffered any calamity throu} 
= nt or large family, was not left alone tobe 
ies but was assured financial help from the Ce itr ra 
I a national Security System organised by the Islamic 
multifarious needs of its members and made life equally 


ti 


4. Travellers (Way farers) 


A person, who becomes destitute, but who cannot benefit from his We 
because he is away from home on a journey is called a wayfarer. Hen 
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9. For details see Zakat chapter 14 -Economic Doctrines of Islam 
Vol. 111 of the author. 


10. Dr. Yusuf-ud-Din, op. cit. p. 732. 
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embs irassment to the retiring employees of 


This Social Security System could be organised on modern lines iqm Thee: 


more comprehensive and include many of the needs which ordinary ig} 
find it difficult or impossible to meet merely through their own é 
number of these needs, e.g., poor people’s houses, farmers imple : 
etc., burned by fire or destroyed by other calamities, could be fi 
subsidized from the zakat Fund; other needs could be met from cont 
funds which will be explained in the following pages. 


itt 


Jil ars! 


sties : re organised by workers all over the 
ssistan ite ; in case of hazard to their persons or 

ndustry ca n organise their own mutual insurance 
ielp agains t injury or any other peril. The Islamic 


fejiGaneibiiton; Benefit | mute to ne “y common fund whenever there is 
ontributory Benefits | 

4 nce | ther from the zakat Fund or surplus 

arly, co-operative insurance societies 


> tae tc to tide over its difficult periods. 


The Islamic State is also committed to provide aid to various semi-pll nt 
private institutions which are working for the welfare of the peop 
sometimes face financial hardship due to unforeseeable sircumstancel 
their control. Such aid could be provided from the zokat fund of 
Wealth ( >3—"' ) of the wealthy members of the State, 


circumstances demand, this aid could be given through the followitg 


OES erciz |insurance that if the zakat Fund is 


ds of the s people, it may fulfil great many 
: rejudi cial to the interests and needs of the 
nan rig erils unknown before may occur and 


Many public, semi-public and private institutions organise professional vals sine nd thus may prove too heavy a burden 
pensions schemes based on the contributions of their employees. Under | Mrance needs of the community in the 
schemes, the employees are required to contribute weekly of Mm = be met by the zakat Fund alone. It 
‘payments in the form of superannuation, graduated pension o nat are ments and thereby supplement the vast 
insurance from their wages or salaries, as the case may be and, in retumly Tar nee business. 

are promised a professional old age pension at retirement, detem pal 
according to set rules of each department. These pensions are in additi¢ 
the National Old Age Pension which each citizen of an Islamic State Wi 


when he reaches a certain age and is in need of financial assistance. 


(i) Professional Pensions 


Cial insurance forget that the zakar is not the 


"insurance needs of the community but is one | of 
S “3 adopted to solve the insurance problems of 


ndeavours to provide guarantee against vé ott 
The funds collected in pension contributions by the various departmentsl >, ESpeci aly ie poor and the needy on three fronts? Imits 
their employees will, of course, be invested in profitable but safe entemt at occupies an important part of its social security 
and will grow manifold over a period of time. They will be able to dple’s ; multifarious needs which are met by commer cial 
reasonable pensions to their employees at retirement but if they are in gem 
financial difficulties due to factors beyond their control. the Islamic § 


might provide them aid from the zakar or Surplus wealth Fund ( | 
meet this abnormal] situation. 


vy 
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This aid could be given in the form off 
interestfree loan returnable in easy instalments in reasonah\ time, or gral 
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\ but With improved and better 


In this triangular plan, the zakar, as a part of Social Security, canes u 


cases of accidents, involving the poor, the needy, the destitut | ee 

*, Ue ihe zakat Fund or the Social Security Scheme 
travellers. It can also cover cases of house, fire and cap : ae a aavatesn or ee axqaite 
involving those poor and needy people and can pay the required compa poe 3 a | 8 


ini - aneauate in conn ction VI 

to the injured party. Thus, almost all cases of hazards involving they Dae ee Been with the others cee the 
needy can be very effectively covered by the Social Security Depart the community i Ml levels. If our Social Security System 
its zakat Fund without being burdensome or prejudical to the intete msurance an i co-operative insurance societies 
deserving people. of mutuality and co-operation all over the 
.. <a . 

of the people can be effectively met. 
dant in society and people go for more and still 


A 


The needs of wealthy people struck with various kinds of hazards call Vv UD : 1eir desires, hen no amount of private or 

conveniently met from the Social Security Scheme in general whidh 1. If women start insuring their legs, voices and 
funds from different sources of the community, including the surplus 7 ut ance to match their better-halves then 
the rich ( > | ) . In fact the zakar and the general Social Secumty = | 


are mainly used to supplement the work of thousands of ut rm. 
co-operative insurance societies in the country. : | 
duced by Islam since the early 
Mutual insurance and co-operative insurance societies are Oma a he nest Bepeasonabic and legitimate insurance 
industrial workers and farm labourers to seek security against various eit greed 7 In fact, many of the insurance 
perils on the basis of mutuality and co-operation. All the workers Or the Musli iS from the West will not arise in a 
contribute to meet the loss of those members who are faced with anyi ctic ning Mus 7 society . 

Countrywide organisations of these societies supplemented by the? te 

Security Scheme is quite adequate to safeguard the probable losses ¢ 
_ members of the community. And this triangular approach can very efile 
' meet all the insurance needs of modern times without involving any let 
interest (riba), gambling (qimar), risk probability (garar) or unc 
(juhala) in its operation. 
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The supporters of commercial insurance unduly exaggerate the multiplict 
the insurance needs of modern society and reject the zakatFund { 
alternative to meet the insurance needs of the people. They point out 


there are new demands, new pressures, and new needs beyond the scope olf 
fund. 


= = a 


But what they forget is that the Muslim society has always in the past Ver 
effectively and efficiently solved these problems without much difficulty nd 
there is no reason why the new problems of modem times cannotim 
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ay fixed in crest on the borrowed funds to their 


| i al : 
i nt | 
ful and bene fick economic projects with a low 
pecaUse of Pe ae of paying high 
somet imes a cause of their high interest 
| oo It to un dertake such low profit yield 
y very bene ficial, and they have to adopt 
for the purpose. 
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Banking as a social institution has had its successes and fain essential 1 services to the community 
contributed greatly to the development and growth of moc : 3 hig or even maintain its rate of 
society; large scale production and capital formation on they inical sectors withc ut it. On the other hand the 
involved would not have been possible without the financial assi 


| Bs I | the institution of interest, 
banks. Banks have performed an important role and have very 
served the needs of society by channelising the savings of the pet 


™~ Bi a 

nd so enh vils s. Among other things, the 
they were needed. They have been in a position to offer the nee 
through bank credit to businessmen for investment purposes on Ue 


ke one e sonomic progress, especially 
of interest. They have, in fact, played a dominant role in the distal 
the cOMmunity’s available financial resources among its vari 


Aue 
although it has not always been in the best interest of the comm it 
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the r ew projects, though of high 
WwW Pro ofit yielding capacities and, 

nterest ates. Such low profit yielding 

1 orif th ‘are, they are left unfinished 

y m ents (1) 

Pie 

iin) Mall 

| st is | b 0 ound up with production costs, it 

an ds vices, again to the deteriment of 


As the main object of the banks is profit-making, they have aw 
preference to fixed-interest earnings and short-term, but high yield em 
irrespective of society’s commercial or industrial needs. This policy! nic 5 ae can least afford to pay high i 
an unfair and unjust distribution of wealth and income, resulting ae the welfare of the poor in two-days:iif 
concentration of economic power in fewer hands, thereby causing) ally benefic Baltbutiow profit yield projegain 
social, economic and moral problems. tion Reeesising!a tise! in the — 
ociet! ty it is therefore an essential priority to 
The entrepreneur who takes a risk in investment, for example, has to 08 its banking system in ecu be " 
cost of fixed-intrest payment over and above his borrowed capi | + ng it into line to meet the a pe ee 
position is always vulnerable, especially when there is a low rate of prot | ; vill epee (> ‘ake it out‘on uae 7 - 
no profit at all, from his investment. In spite of his hard work, manage tg ¥ Eee road to participation in enti 
enterprising skills, he may receive little or no profit from his investment, _,. 

the supplier of capital is assured of a fixed interest, no matter whi ——— ss rlrlrltrtrt—“<“i‘“‘“‘i Oa 


outcome of the business enterprise. It is extremely unjust to guaf “ay Md aeuiis book. y 
periodical, fixed-earning payments to the suppliers of capital while theex 
of the entrepreneurs’ reward, who are the ultimate producers of wealthyemm 
uncertain. The inequity is further aggravated when the enterpreneur faces aim 


The study of history shows that great religious and other thinkers} 
ages condemned interest as a social evil. Even the well-known g 
neo-classical and modern economists are in agreement that the instj 
interest is an obstacle in the development of low-profit yieldingg 
Interest makes it very difficult, indeed impossible, for national a 
governments, especially in the developing economies, to initiate ort 
with new social welfare projects with low profit margins which 
otherwise be of immeasurable value to the community. 


‘scholars and economists, not to speak of non-Muslims, even 
yility and validity of Islamic banking and regard it as irrelevant 
ciety. Th pati de on the part of some of our brothers 

ance e and apathy towards Islam and its 
1e tremendor s influence of Western civilisation and 
shnological Bogen. 
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Islam has performed a great service to humanity by explaining the ecop ; — 
social and moral evils of this blood-sucking institution which tends thee eosin schol ar ars and economist to adopt a positive 
the growth of highly valuable and beneficial projects, merely because mt w Pracuve g and to produce evidence showing 
low profit margins. By prohibiting interest Islam has put an end, one system to modern economists and 


all, to all the injustice and inequity in the economic sectors. ‘0 then m its relevance and necessity in the 
houl 1 thoroughly study Western banking 


vhich it was practised, to achieve rapid 


If it is to exist as an independant political body with an expanding ea the bas factors that were at work. 


the Muslim world must then undertake a reappraisal of conditions in the 
economic sector. There is a need to revive our old institutions which ha me 
since fallen into disuse and have ceased to have any purposeful meaning Of 1, Nov ii ee eficial, if it is based on unlawful 
average Muslim. Because they are old these institutions are regarded : y forbids it but also declares war on 
growing indifference by our intelligentsia who see them as ill-adople in it in their system. The right approach, 
irrelevant to the needs of the modern industrial world — a saddem 1 banki ig separating out the good things in 
regretable attitude. It is all the more disheartening and disapponinting means to benefit from it without involving 


fsome of these institutions no longer even function in any part of the isefi ul an | good things like the organisational, 
- world. banking while leaving the evils of the system, 


ractic 2s of interest, speculative dealings and 
; 


var 
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ou istom *d to Western banking and have full) 
jab: lity as a great institution. It is desirable and! 
atory | work should be done to create a favourable 
= nc 1 ng and operation of an Islamic bank. No 
essfully operate in any country unless the 
ei anc ‘trust in its creditability. Even the currency 
ak of a country and backed by its government are 


e through loss of confidence in the government: 


The pessimistic regard in which these institutions are held is both un 
and fatal. It is true that interest-free banking has not been in of 
anywhere in the world since the middle ages and the working knowledgea 
principles and composition has been forgotten. It is true, though very pa 
that we cannot show the Western world any interest-free bank ne 
operation anywhere in the Muslim world. And there is no doubt that this 
part due to the fact that the Muslim world has been under the influeng 
Western civilisation for over two centuries, during which time it adoy 
among other things, the Western economic system based on interest. 
practically everywhere throughout the world Western banking practice | 
become a part and parcel of life and no one can even think 


of any econo 
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encourage investment. It will discourage 


oe 
In order to inspire public confidence in the creditability of the} : le community and at the same time keep the 
which is absolutely necessary for its success, every Muslim g able limits. (2) The rate of profit 
give its full support. At the same time all dealings involving in >d t aha he participants in the two-tier 


forms and all banking based on interest should be prohibited bys A doth a reasonable and adequate substitute 
dealings are not forbidden by law, or if the law is not strictly en : suppl - - of capital in the modern 
the whole enterprise will have no possibility of achieving any tang restor. 
It must also be remembered that Islamic laws can produce ff 
beneficial results only when they are all jointly operating in a Mug _ 
half-hearted efforts to apply one or two of them will lead n¢ ; lition of interest and the establishment 
consequent failure of these efforts will further alienate the Mu y ay lecre » the propensity to save 
from the principles of Islam which are already under attack, and ea functic on of income and earnings 
labelled as unpractical, out-of-date and irrelevant under modem com ving. I th 1¢ absence of interest, the 
both Western writers and ‘modem’ Muslims. of particir ipation with Mudarabah 
ndustrial st shares, will serve the same 
of s ying gs in modern industrial 


a 


It is therefore both desirable and necessary that along with the es b es. irrespec ? -of.interest rate and not 
of an Islamic bank, other Islamic laws concerning zakat inheritance : be he very seat need for liquid 
social security, anti-social and harmful activities are also enforced use g gamblir houses, casinos and other 
the optimum results. The observance of one or two of them is note no $ de mand will be prohibited, and 


solve the problem unless and until they become an integral part off 
Islamic system. 


Piaind people will experience as 
au 

a 

—* 


. 
Lik 


At this stage one of our oldest and most popular business 
Afudenetah, needs to be revived and its original function rem 
plishment of Mudarabah banks in place of modem commercial 0 
Snuatidairely solve many of our problems in this area. These banks 
Suppliers of capital into close contact and co-operation 
entrepreneurs. Thus, both participants, the principal and the invest 
actully be involved in the process of investment and production throl 
agency Of Mudarabah banks and will share in the profits. This will 
eradicating the evils of modern banking and assist in the building 
healthier, stronger and just society one in which all mal-practices of 
(interest), speculation, profiteering, blackmarketing, forward buying and 
will be prohibited. The financial sector wil! be maintained at a reasonab 
in accordance with the actual commercial and industrial needs of the cout 
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Along with this the three-pronged operation of the Islamic Jaws relating 
inheritance, zakat and interest will considerably reduce the concentratiiil 
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At this stage one of our oldest and most popular business insti 
Mudarabah, needs to be revived and its original function reinstate 
establishment of Mudarabah banks in place of modern commercial bam 
very effectively solve many of our problems in this area. These banks Wi 
the suppliers of capital into close contact and co-operation wit 
entrepreneurs. Thus, both participants, the principal and the investor 
actully be involved in the process of investment and production throug 
agency Of Mudarabah banks and will share in the profits. This will he 
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ay: 
ae! ae ke sto be fc ound outside London. It was the 
ye pansion of the second . half « of the eighteenth century that 
B tys to the gre ait of ba inkin; Bouseice the capital.” (3) 
i; ; 
-apland was established 1 in 1694, anc for over a century it was the 
Fy bank in England. Then ‘gradually there appeared large 
«with many b inche es scat ered all over the country. They are 
1. Historical Development y known as the cor al banks | sin England and as credit banks 


The first bankers were the goldsmiths. Merchants and other peopled 
their cash and valuables with the goldsmiths for safe custody, beg 
other people had facilities for the safekeeping of valuables, The g 
issued receipts to the depositors to acknowledge that they had re 
cash and the valuables. These receipts gradually began to be wll 
payments to other merchants. “ As this practice developed i 
customary for the goldsmiths to issue receipts for convenient denom ige 
instead of a single receipt for a large sum. In the course of time thes The if als Be ee loan facilities to their 
became bank notes, the issuer stating on them his promise to pay any be ind overdrait: i The credit card scheme is 
demand an equivalent amount in cash. The more highly respected the os othe er shoppers and businessmen. For 
among the commercial community the more widely would his notes@ I call ‘are very useful and usually 
and less likely would holders wish to exchange them for cash.” (1) © . ader t his” ‘arrangement, clients agree to a 
banking of this type is said to have originated during the parliamentary . “able. ht > draw cheques on their ordinary 
the 17th century. During that troubled period, people had recoune ; “hn it hese services, the commercial banks 
goldsmiths as depositories for their money and valuables. In the mor : 1 for th a from their customers. 
times which followed, the depositors still found it convenient to kee ee 
‘money with the goldsmiths who were prepared to allow them interest up 
upon the terms that it should be returned as and when required) aC ee bank are to receive, transfer and 
goldsmiths were only too glad to receive it, for they had discovered th : > Loans clients. Its chief economic functionas 
number of demands for repayment at any one time was unlikely to ame its money (deposits) in industry or im 
more than a fraction of the whole amount deposited with them, and thati - offers three principal types of banking 
meanwhile it could be profitably used for making loans to needy monatd , Deposit Account (or Time Deposit 
noblemen, or to finance ventures in commerce and industry.” (2) avin mt ny 


_ \ 
Py Agile 
he 
make oans and clear cheques, transfer 
n to another and provide a variety of 
the trar saction of foreign exchange 
Be ties on their behalf, and 


Lie 


whick hit pays interest to its customers). 
ial ‘ 


‘* As the banking side of their business expanded and prospered some oft mercial Danks are Ss iden Sangli howell “alowed t 
relinquished their activity as goldsmiths and became full-time profess ¢g., buying and selling g commo ities. hey are, NOWevSt San 
bankers. The practice of banking, however, developed only slowly at first} | 
1. Hanson, J.L., Monetary Theory and Practice, London.| 962 pp.6,28-29. 
2. Lord Chorley, Law of Banking, London,1974. pp.18—19 | 
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ten persons may form a partnership to 


buy and sell foreign currency, under certain restrictions, and d contract must contain the following 


promissory notes in terms of local currency. The main fund me 
commercial banks, however, are to accept deposits and advance loa ~ 


t of the agreement; 
3. The Banking Structure 


Every country has its own structure of banks and other financial 


and within the frontiers of each country these institutions have grt 
with hundreds of branches. For instance, in England, the ~ 


banks—Barclays, Midland, Lloyds, Westminster and National Prom 


almost six-sevenths of the entire banking business. slements is absent the contract will be 
me 


The financial systems of the Western world fall into three main categ 
Central Bank, the Commercial bank, and the financial institutions. 


yarties to the terms of the contract, and 


main diff etween a commercial bank and a central banka ion 
The erence b doSal by One party and its unqualified 


former thinks primarily of making a profit, whereas the latter til 
effects of its operations on the working of the economy. A comme 
has its shareholders and has to make the maximum possible profit 
There may be hundreds of such banks in a country and they all do” 
with the general public. The central bank, on the other hand, is usual 
by the government of the country. There is only one central bank 
country and it has few offices and does very little business with 
sublic. Its main operations are directed and influenced by the 
economic policy of its country. 


sceptance must intend that their relationshij 
+, they must intend their agreement to be 
ceable in the courts.” (5) 
‘ 
ie. 

- - 
tration are essential for a simple contract. “ Howev 
nge which is the root of every simple contract. In 
where the act constituting the consideration is complet 
d, the consideration is said to be ‘executed’ ” . (5) 


Other financial institutions are the merchant banks, savings-banks, cod 
banks, industrial development banks and agricultural development bankg 


4. The Banking Contract 


In the United Kingdom and many of the Commonwealth counties! by T.G. The L 7 » Relating to Banking : London, Butterwortt 
number of persons from two to fifty may form a private oye. 
the business of banking; and similarly any number of 


; | persons, fromi 
upwards may form a public company for this purpose. 
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commercial banks, however, are to accept deposits and advance loant 
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and within the frontiers of each country these institutions have gro} 
with hundreds of branches. For instance, in England, the “B 
banks—Barclays, Midland, Lloyds, Westminster and National Prom 
almost six-sevenths of the entire banking business. 


The financial systems of the Western world fall into three main categt 
Central Bank, the Commercial bank, and the financial institutions. 


/ Wy : 


4 


darties to the terms of the contract, and 


- 
= | 


The main difference between a commercial bank and a central bankig : 0 tl 

former thinks primarily of making a profit, whereas the latter ink id proposal by one party and its unqualified 

effects of its operations on the working of the economy. A commels he ot : ren 
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banks, industrial development banks and agricultural development banks) 


4. The Banking Contract 
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(d) Capacity to Contract 


“ That the parties to a contract should have contractual capacity tog 
that contract is a self-evident requirement.” (5) 


(e) Reality of Consent 


~ There must be a genuine and complete agreement between the pam 
contract, and various factors may operate to prevent such true ¢ 
fraud, misrepresentation, and duress and undue influence.” (5) 


(f) Legality of Object | 
““ Clearly, no system of law will condone agreements between individ 
the law itself prohibits or regards as contrary to public policy. 
categories of illegal contracts include immoral contracst, which ae 
round sexual immorality, and contract tending to injure the puble® 
impede the administration of justice, or contrary to public policy. '(5) 


(g) Termination of Contract 


© Just as a contract is entered into by mutual agreement of the partis, 
likewise be terminated by mutual agreement, or in any of the following) 


(a) Proper notice by one party to the other; 
(b) Death of one of the parties; 

(c) Mental illness of either party; 

(d) Bankruptcy of either party. 


5. Agency 
in consequence of accidenta! circumstances, he is, therefore admit 


necessity, to appoint another his agent, in order that that person may eXf 
his wants by means of the powers which he derives from svc! 


“ It is lawful for a person to appoint another his agent, for the settlem 
his behalf of every contract which he might have lawfully concluded hi 
because, as an individual is sometimes prevented from acting in his ownpt 


1e rem uner: tion agreed by the principal. 
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the Hol ly Pre ophet who appointed his own 


cluding pul chase ee ar Tl nage, etc. of rit) 
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Bei: 
ighly-organis EE act to delegate powers or 


ily Known as $ age nts. The appointment of an agent 


i ray 
| am lly f in s imple contracts. The task Or 
exp xplicitly ‘mentioned in the terms of his 
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entitled to do the work for which he has appointed an agent, for, as 
derives his authority from the former, it js necessary that the form 
himself have that authority before he confers it on another (8) R 
agent must be of sound understanding, in such a degree as may ¢ 
Know and execute the business for which he has been appointed, (8) 
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An agency is invalid when the terms in which it is expressed leay 
degree of uncertainty about its subject. If the constituent, in the app 
of his agent, should use a word applicable to a variety of ge 
object, such as “animal”, or a word which seems to express 2%4 
meanings, such as a “house”, agency is invalid. This applies even th 
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Because of the great deal of uncertainty involved, the agency mt gent “3 = the article for himself, 
becomes impracticable. The agency is likewise invalid if the word f the trus reposed in him by his constituent. 
applicable to a variety of species unless the constituent specily the Dey 

define the species, though he should not mention the goodness or Dat a 


the quality. (8) king i 
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ble to pay to the bank any amount of money 
1out or in. Bees of his authority. The bank acting in 
> righ it to ecover against the principal to the extent 
‘OW -d has meepaed in paying the legal debts of the 


(i) General 


A general agent is one who is given authority in absolute terms to doa 
Within certain limits by and on behalf of an individual or firm and his 
binding on his constituent (i.e. principal). For example, if a person$ 
someone “Buy whatever you think advisable on my behalf”, it is not neg 
for the constituent to particularise any further because, in this instang 
charges the agent with a discretionary care of his interest: and whate 
agent may then purchase will be considered as being in compliance Wi 


order, 


aya, op. cit., p. 32 82. 
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The contractual relationship which exists between the two parties is by “eartNT’ 
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afin the Management; 
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mutual consent, or unilaterally, by either party.. (12) Relationship of Partners 
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Partnership in the United Kingdom is governed by the partnership Act 1R9Qiias partners. 
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(ii) By borrowing money on the credit of the firm: p property, and (b) partners’ basic rights. 
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the firm, or with the authority of his co- partners.” (14). 
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10. Liability to Third Parties 


“Every partner in the firm is liable jointly with the other partners for 
debts and obligations of the firm incurred while he is a partner, and 
death his estate is also severally liable for such debts and obligations, 
prior payment of his separate debts. Thus liabillity so far as contf 
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(i) He can assign either absolutely or by way of charge, his share in tha 
and profits of the partnership, and the assignee has the right to ret 
whole or in part, the share of the profits.” (17) 
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12. Dissolution of Partnership 
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(a) If entered into for a fixed term, by the expiry of that term; 
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Association: 
(b) The former does not have perpetual succession, whereas the lait 
Consequently, a partnership may be dissolved by various circumstangs 
company continues, despite changes in its members: 
(c) The former has no common seal of its own as evidence of its fom 


lity of its members limited by the amount, if 
1Own as a company limited by shares). 

guity Of its members limited by the amount that 
bute to the assets in a winding up (known asa 
These companies may or may not have a share 
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whereas the latter has. oe z | 
(ad) In partnership all the partners except the limited or special oneg = j ie the liability of its members (known as 
unlimited liability for the debts of the firm, whereas the liability ofam a 
of a company is limited. Via 
(e) In the former all the partners can participate in the management : 


firm, but in the company the members cannot do so, except wher 
also directors or senior executives of the company; 
(f) In case of bankruptcy, the former is subject to the bankruptcy mat , 
whereas the latter is wound up in the manner prescribed by the Comps M. 
~ 

1948; | | -} 4 

(g) Partnership affairs are private, whereas company s registers are aval — ; Ps, 
inspection by the general public; 2 3 © mainspring of the company. * It is a 
(h) There are difficulties for partners in partnership regarding the tral le constitution and powers of the company, 
their interests but members of a company can easily dispose of their Gs tr vires’ the company and void.” 
stock at any time. | — 

(i) A partnership cannot create a floating change over Its assets, ™ 

[Onl pany can.” (18) 
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A company is a legal entity having a separate identity quite distinct fram 
of its shareholders and directors. It continues to exist when they have di 
and can only be disolved by legally prescribed means. It hasa distinctit 
in which it can sue and be sued, and has a common seal. 
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(b) Formation 


Companies can be formed by compliace with the provisions g : 
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company, associated for a lawful purpose may form an incorporated cog a — 
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the persons by whom and the manner in which the company’s busing t : ay 01 “may not actually be issued; that 
conducted. They show the practical day-to-day working of the me | sd or subs bed capital. For instance, if a 
the powers of the directors and the way they are to be exercised : shares nd has issued 8,000 shares, it may 
maining 2,000 shares; once 10,000 shares 
sued, t irst Se eased before the company can 
The capital of a company is subscribed by the members. The whe pre Shar only pee i t of the issued or subscribed capital 
authorised capital may or may not actually be issued. The total issues Vt 1¢ shares ma’ / be partly paid up, say £3 paid on 
is divided into shares which are offered for sale to the public.” (19) int re epre: ented by the uncalled proportion 
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are documents showing evidence of a loan. Normally they are of fixed a: 
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(f) A Private Company ‘ 

solut jon so resolved, 

‘A private company is one which by its Articles (a) restricts the f tutory report or in holding the statutory 
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control of the company rests in the hands of its members through their yo nly ae 


general meetings.” (19) 


2S s by By ainary resolution to the effec 
me ST 


es continue its business, and that it is ad 


—————— ee _ es 


(h) Capital 


“ The capital of a company is made up of funds subscribed by the 


= = af 


= = - 
’ 


inate Tae ass 
aaa DESERe SESE 


1--=- 
- = 


a2 a2 


: partné I I} 
pgAt Far 


rine = and the various provisions of 
gupta and c co npare it with British partnership law; the 
(amie ei ae “A Par tnership) and its various provisions will be 
of Mud arat = 


saint th 


we 


ss #t Chur 
foaning OF > ld 
—_—_— 


‘ve sen se, signifies the conjunction of two or more 
t its as . ads 
Be i , manner tha it one of them is not distinguishable from the 
tes, * e of the. al it signifies the union of two or more persons 


ef. In the | Me 


err 


me CONC ) 
‘ , hae " : tt gfe : al 6) in Ul 
4 a | ; Lea tt & 5 
—ICLL t<— 
eso acta an 


so* 5! of i" 
inction. \4) 
cent : 


mnowever, is extended to contracts, althoug 
fates, because a contract is the cause of suck 


TT l A) hirke AG ¢ 


Ve 
J YJ 


is | 5 
kot is lawful, because © 1 the time of the Holy Prophet men We 


vstomed to have trans: es in partnership a practise which he uphi 
at is of two kinds = (a) Shirkat Milk, or partnership by the mgt 
im (b) Shirkat Akid, or partnership by contract. (1) 
ia 
ole 
ners hip by the right of Property) 


> iy 
' -* 


wher 2 two or more persons are proprietors 
res, Optional and compulsory. ~ Optee | 
on : mak a joint purchase of one specific arti 
asa ‘gift, and they accept it, or where it isKe 
vl a ley accept it; or where they both obtain po 


ne ee ee ee ee ee ee —__-r 


peer 444,43 
= ; im any: ? _ 
FRESE SAREE 
names 


. a - 


295 


emt partner. “It is , thererfore, 


De ine in the property, that is, 
ppenid dinars (or in other words, in 


one specific article; or where they unite their respec 
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way that one is not distinguishable from the other (such as they 
wheat with wheat); or where it may be difficult to distinguish 


mixture of wheat with barley).” 
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inc exists in the privileges of the 
jowed with privileges not vested in 


Compulsory Shirkat is one where the properties of two person 
united without their act, under such circumstances as render it @ 
impossible to distinguish between them; or where two persons iil 
property. In this species of partnershins. therefore. it is not lawht 
partner to perform any act with respect to the other's share, 

permission, each being as a stranger with respect to the other's § 


however, lawful for either partner to sell his own share to the other 
all cases here stated: and he may also sell his share to others will 
partners consent, (excepting only in cases of association Of c 
property, for in both these instances one partner cannot lawiully sell t 
of the other to a third person without his partner's permiss “(Hy 
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(b) Shirkat Akid (Partnership by Contract) 


0 ‘expressed in the contract. This point is 


ir Akid is effected by proposal or consent. It is of four kinds 
(a) Sho i ines Reci Tophet has said,“Enter into partnership by 
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restriction.” (1) 
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other se be known. If, however, in entering intd 
are all te conditions of it, the contract is lawful 


oc ity be not particularly expressed in it, becausé 
an a to the letter (1) 


(a) Shirkat Mufavada (Partnership by Reciprocity) 


“ Shirkat Mufavada is formed when two men, being the equals of each ot 


bape ia ‘ ‘a oobi 

point of property, privileges, and religious persuasion, enter into a Con a | ta 

co-partnership. In fact Mufavada means equality. This kind of partner ct of rec y can be made between two adults and comprehend 
universal partnership in all transactions, where each partner recipi nain provisions are. 

commits the business of the partnership to the other, without limitati 


ycannot be contracted but in cash, (i.e. in standard mom 
yins). . B Ht Imam Malik thinks that such a partis 


es a a oe 


restriction.” (1) 


The main conditions of this partnership are: | mis), wher the species is the same because 4 Parumiersiir 


a known and specified capital whence these articlésiare 


(1) Capital ini noney a) 


(ii) “A purchase made by either partner is particip 


pated between both # 
partners, except in articles of subsistence ‘Ver 1S purchased byleiiies 
two partners under a contract of reciprocity is 


partic ipated bY both exces 
food and clothing, purchased by either of the partners for himsemmam 
family; 


tor a contract of reciprocity requires that 


perfect equality; and as each is the other’s susbstitute in all dealings 


purchase by both. Th 


here excepted.”(1) 


that a purchase made DY one is equivalent to a 


however, is exclusive of such articles as are 
: 
‘‘A debt incurred by either partner is obligatory upon the othersaiias 


ity , (for a thingaiam 


(111) 
debt is incurred by either of the partners in reciproc 
partnership holds) the other partner is responsible fo! 


equality may be established.” 


(iv) “Bail for property, engaged in by either partner, 1s bu 
If a partner in reciprocity 
property to a stranger, it is binding upon the other partner 
to Imam Abu Haneefa. The two disciples allege that it isn 
other partner for a person’s becoming surety for another 


(1) 


becomes. in respect ol! 


ot binding UpOM 


(vy) “If the bail is entered into without the consent of the partner ii 
binding upon him, according to Imam Abu Haneela; because ma val) 


contracted the property of mutual obligation or exchange does not ext 


continuance.” 


wency and Diam 
aCLINg partie 
participatione 
e property of bail, begam 
if each party were not surety for the other, the equality , in « | particulat 
aT ls essential to traffic (such as demand for r of theme 

purchases made by the other), could not exist. 


(vi) “This contract of partnership comprehend: 
comprehends the property of agency, because if each of the cor 
were not the agent of the other, (namely), a mutual 
property ) would be defeated. It also comprehends th 


the end. 
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(i) 
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(b) Shirkat Ainan (Partnership in Traffic) 


both partners Delian 


the same, in ORGGRIE 


\ding upon the ol ) 
a th ird party, surel} 
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is contracted by each party respectively becoming the agent of 

Mii not his bail. This species of partnership is where two persons 

oo any particular traffic, such as in clothes, or wheat, or where 
partners in all manner of commerce respectively .” 


sions of this partnership are: 
pe admit mutual bail, but it requires mutual agency. Bail is not a 
ope ot Kind of partnership, but it is an indispensable requisite that 
Spqeracis as agent On behalf of the other; since, without this, the design 
pee in property), cannot be obtained; as acts done on behalf 
y we performed either in virtue of some avowed authority, or of 
| m0 nO authority existing, agency is constituted in order that each 
si the other, so that property may be held in partnership between 
jwmits Of inequality with regard to stock. If the stock of one of the 
peueed that of the other, it is lawful, because there is no occasion for 
ity as shall be (hereafter demonstrated) and the terms in which such a 
giip is contracted do not require equality.”’(2) 
eee slbws unequal profits. It is lawful in this kind of partnership that 
x of each partner be equal, and yet the profit unequally shared 
he partners, that is, the profit to one partner exceed the profit to the 
Tfier and Shafei maintain that this is not lawful; for if, with equality of 
Gu Unequality of profits be admitted, it induces a profit upon property 
ning Which there is no responsibility because, if the capital appertains to 
pi equal shares and the profit be divided into three lots (for instance), 
pier in the larger proportion of profit is entitled to a superior share 
ay Tesponsibility, since the responsibility is in proportion to they 
i; and also, because a partnership in the profit exists in virtue Of 
mip in the capital (according to their tenets, whence they likewise hold 
mixture of the property to be a condition); the profit upon the property 
We, is the same as increase of living stock; and each is consequently 
ti thereto, in proportion to his original right of property in the capital” 


ihe main arguments of Abu Haneefa are twofold. First, the Prophet has 
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Mudarabah, 
resemblance 


profit be conditions 
actual stock is not invalidated. (3) 


“It is lawful for either party, in partnership in trallic, 10 ¢ngaye 
contract with 
because an equality in points of stocks is not essentia! to ll since Thien 
Ainan does not require it.” | 
nf. purchase mace DS one pariner, wv ré we SiOCK of thei 
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because, as Mudarabah is subordinate to partnership either 
sity or in traffic, it follows that a contract of partnership 
js Mudara 

of the partners, by reciprocity, or in traffic is at liberty to 
his agent to transact for him, because the appointment of an 
ase Or Sale is a dependency of traffic; and contracts of 
are formed for the purpose of traffic.” (3) 

te partner, On Making payment has recourse to the other for his 


|, and tie 


. 
, (“eet 
iv UN ieee 


| | | d (3 Son (provided he has satisfied the demand out of his own particular 

i 08 not out of the partnership stock) because he is the other’s agent 

b. 4 to his share. If, however, it isnot known whether he has paid the 

Ess soe eipppeamial Snare uaSeL ms Os on | of te partnership stock, Or out of his own property, except from 
ana as such. each party manages with We Slova¥ oo 


Byation of the purchaser himself, it is in this case incumbent upon him 
qje proof, becatise the purchaser here advances a claim for property 
is partner; (and the partner resists his claim) , and the declaration of 
giant is to be credited.”(3) 

$, there is no resvonsbility and. in consent ) eos can be claimed from the partner who incurs them. Where one vu: 
iw. determineli ti ginets in trallic makes a purchase, the demand for the price lies against 
ae | | qo not against the Other partner (because the contract of partnership in 

| mcomprehends agency, but not bail, and the agent is the original with 

to rights). 

) A partnership is legal although the parties should not have mixed 

smourding 16 Hanafees but illegal according to Shafei. The latte: 

that it is illegal, because the profit is a branch of the stock, and the 

pilot 10 DE participated in except where the original stock itself is also 

| aed., which can not be so but by admixture. The ground upon which 

poveed 1S thatin/a contract of partnership, the stock is the subject of the 
xi, and as such itis iIndispensably requisite that the stock be participated 
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respect to a part of his property only, and not {eam 


afterwards perishes, is participated in by both; and the partnership conti oun. 


_agreeable to the contract. 


This partnership does not admit a specification of profit on Dem 


either partner. Such an action invalidates the contract, since it is possi 
no more profit may be acquired altogether, than the su: tipulated, 
“Each partner hold the stock in the n | 


pie main point with Ziffer and Shafei, insomuch that they allege it to be 
mmole, in a contract Of partnership, that the stock of both partners be 
heume species, tor, if Otherwise they hold that the contract is invalid 


i” 


“Each of the partners is at liberty to gi\ < in the mannémim ihe capitalis not being participated in by both. and they also allege 
sy; because it is customary so to do in contra chip: anda ihe same principle) that mixture is an essential condition. And, likewise 


because either 
acquisition of profit.” (3) 
in the same way, also. either of them is at liberty this capitalam 
deposit, as this is customary and sometime : 


partner is at liberty t ire a vork [On pay that it is Unlawiul to stipulate an excess of profit to either partner, 


miheir stocks are equal, as the profit is a branch of the stock. (3) 


| wguments of Imam Abu Haneefa upon this point are twofold. Firstly, 
each of the partners is also at »ital 
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because, as Mudarabah 1s subordinate to partnership either 
sity or in tralfic, it follows that a contract of partnership 


PF is Mudara 

her of the partners, by reciprocity, or in traffic is at liberty to 
spp agent to transact for him, because the appointment of an 
+ purshase Or Salé is a dependency of traffic; and contracts of 
_gip are formed for the purpose of traffic.” (3) 

"Gach partner, on making payment has recourse to the other for his 
io (provided he has satisfied the demand out of his own particular 
yy, mud not out of the partnership stock) because he is the other’s agent 
gpect (0 huis share. If, however, it is not known whether he has paid the 
gt of the partnership stock, or out of his own property, except from 
osratlOr of the purchaser himself, it is in this case incumbent upon him 
jue prool, because the purchaser here advances a claim for property 
gis partner; (and the partner resists his claim) , and the declaration of 
lant is to be credited.”(3) 

) Peols can be claimed from the partner who incurs them. Where one vu: 
wintts in traffic makes a purchase, the demand for the price lies against 

pt aot against the other partner (because the contract of partnership in 
comprehends agency, but not bail, and the agent is the original with 

et to rights), 

pA partnership is legal although the parties should not have mixed 
Sxcording to Hanafees but illegal according to Shafei. The latter 

iS that it is illegal, because the profit is a branch of the stock, and the 

| isnot (0 be participated in except where the original stock itself is also 

" which can not be so but by admixture. The ground upon which 
pceed 1s that in a contract of partnership, the stock is the subject of the 


said, “Ihe profit between them is according to their agreemer 
| cord lelr ag -ement, and thet 


if} proportion to the property Ol each respectively where no @ N¢tine 
made between the equality or inequality of thei property. Seconda 
Same manner, as a person Is entitled to profit by virtue of property, fel 
entitled to it by virtue of labour. It may also sometimes happen that@aam 
partners is more skilful and expert in business than the Om 
consequently, that he will not agree to the other sharing equally in thepm 


whence it is requisite that one have a larger share than the other. (3) 


‘ Their reply to the objection of Ziffer and Shafei is that it resembles 4¢0aiy 
of Mudarabah, and as such, each party manages with the stock of Iii 
and it also resembles partnership by reciprocity, both with regard (i 
(as being a partnership), and likewise with regard to the conduct ofa 
both partners act in it. In consideration therefore, of ifs resemblant 
Mudarabah, we determine that it is lawful to stipulate a profit uponpiam 
concerning which there is no responsibility and, in consideratiomy™ 
resemblance to partnership by reciprocity, we determine that, if it 
stipulated that both partners shall act alike (although a greater share of 
profit be conditioned to one of the partners), yet the contract of paring 
actual stock is not invalidated.” (3) 


(iv) “It is lawful for either party, in partnership in traffic, to engagaam 
contract with respect to a part of his property only, and not the Wie 
because an equality in points of stocks is not essential to it, sncety 
Ainan does not require it.” 


(v) “A purchase made by one partner, where the stock of iig™ Mi md a5 Such itis indispensably requisite that the stock be participated 
afterwards perishes, is participated in by both; and the partnership conta 

force. agreeable to the contract.” 

(vi) This partnership does not admit a specification of profit | 


isiie main point with Ziffer and Shafei, insomuch that they allege it to be 
auble, in a contract of partnership, that the stock of both partners be 
psame species, for , if otherwise they hold that the contract is invalid 


either partner. Such an action invalidates the contrac 
no more profit may be acquired altogether, than the sum so stipulated, 
(yii) ~ Each partner hold the stock in the manner of a trust.” (3) 


(viii) “Each of the partners is at liberty to give his stock in the mannem™ ¢ the capital is not being participated in by both. and they also allege 
agency; because it is customary so to do in contracts of partnership; a0 inesme principle) that mixture is an essential condition. And, likewise 


uy that it is unlawful to stipulate an excess of profit to either partner, 


because either partner is at liberty to hire any person to work fam 
their stocks are equal, as the profit is a branch of the stock. (3) 


acquisition of profit.” (3) 


(ix) In the same way, also, either of them is at liberty 1 this capit 
deposit, as this is customary and sometimes necessa n ants, 


imguments of Imam Abu Haneefa upon this point are twofold. Firstly, 
(x) Likewise, each of the partners is also at | ) ) vital ei 
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y industry, is appreciable by means of estimation; and 
” Si both partners agree to receive certain specific proportion, 


partnership in profit is referred to the contract and not to the stockiaaa—— ‘og is an estimate of the industry of each respectively. The exess, 
the contract is termed “as contract of partnership, itis indispensable ssl with respect to him whose behalf it is stipulated.” 
property of the term partnership exist in it; and, such being the cagiuaam 
that the admixture is not essential. Secondly, as the money (of Whig 
consists) is not specified, the profit is not derived from the capital 
from anything else than the transactions (which are had withiiiaa 
because each party is a principal, with respect to one half of thesia 
agent with Aaa. to the other half; and , as it lacie: mie that pa ne ; ontitled to demand payment from the employer for the business 
may be established in point of transaction, without admixtureonaay p® 
follows that it may also be established in the thing which OC 
transaction (namely, the profit), without much admixture; and, as fheGim 
of partnership thus becomes similar to an contract of Mudarabah, ii 


work agreed for by either partner is binding upon the other; and 
“jet to call upon the employer for payment. Whatever work one 
sto is incumbent upon him, and also upon the other partner, 
iat the employer may require the performance of it from either; 


iy of trade and of residence are not essentials in this form of 
ip, but according to Malik unity of trade and of residence are 


v0) 


of species in the stocks and an equality of profit, are not assential, aim 
stock of each be equal.” (3) 


(c) Shirkat Sinnai or Takabbal (Partnership in Arts) plat Wajooh (partnership upon Credit) 

dip Upon credit is Where two persons not being possessed of any 
gy, beome partners by agreeing to purchase goods jointly upon their 
jcedit (without immediately paying the price) and to sell them on 
mi account. Haneefa legalises this from of partnership while Shafei 


sitillegal.” 


“Partnership in Arts is contracted when two professionals (two shoeaiail 
two leather-dyers, for instance) become partners and agree to Work 
their earnings in partnership. Imam Shafei regards it illegal while |mam ti 
considers it quite lawful. According to Shafei, the design of partnensil 
participation of gain between the parties, and the partnership in questions 
calculated to answer this end, since a capital is indispensable as parva 
profit is founded on partnership in stock, and in the case in question het 
no capital. The Hanafee argue that the design of the contract in _uestion iS tigiiiites provisions are:— 
acquisition of property, which is attainable by each party consti 
other his agent; because upon each becoming agent on the part of the ot , may include reciprocity : At may lawfully constitute a partnership by 
; because each partner may become both bail and agent for the 
The, therefore, two persons capable of bail, make a purchase of any 
# mi condition that it shall be held between them in equal shares, 
eng the term “by reciprocity” into their agreement, it is a contract of 
pty. If, on the other hand, they express their agreement merely in 
diems, it is a Shirkat Ainan (Partnership in Traffic) because, when thus 
dy expressed, it is conducted in the manner of such a partnership.” (3) 


: ~ , ‘ . , : 
with respect to one half, and a principal with respect to the othenam 
partnership is established in the property to be acquired.” (3) 


The main provisions of this partnership are 
“It admits an inequality of profit, even though the share in capital 
partners be equal. The reason for a more favourable return for one pa 


that what each of the partners takes he does not take in the manner gin 


but as gain. Gain does not bear the denomination of profit except wie : : 
se | . iery a : other: “Each partner is agent on behalf of the 
stock and the gain are of the same nature; but they are not of the sama fach is agent for the p 


Hwith respect to what he purchases; because any act which affects 


in the case in question, because the capital, in this insta IS I industty ( 
“ate is unlawful, except it be performed in virtue either of agency or of 


the return so acquired, is therefore, n rely a retina 
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of the four types of partnership (i.e. 

h ament with some minor changes 
’ Als + 
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is quite apparent from a comparison of 


ons Of the British t rtne rsh ip Act of 1890 and the terms of 
(iii) Proportionate Profit: “The profit of each partner must beim at | 


to the share of each in the adventure. They must hold the pura 
them in equal shares, and the profit must also be equally divided Mt 
lawful to stipulate an excess of profit for one of the partners. If, he 
agree what they purchase shall be held between them in three lotsya 
profit also shall be divided into three lots, it is lawful. In shortyif 
be in proportion to the right of property, it is lawful, but other 


oT) 


authority; and as authority does not exist in the present instaf 
certified.” (3) 
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while describing the main terms of the 


tions the mutual assent by the parties as consisting of a 
reason of this is that men are entitled to profit only on accoul } : : a nereas ‘shirkat contract becomes 
management, or responsibility; thus the proprietor of a stock 8& 7 


profit in virtue of the stock; a manager in virtue of his manage 
master artisan (or an entrepreneur) in virtue of his responsibility for 


(3) ereeen nh 


Comparison of Shirkat and Modern Partnership 


ad omplete agreement between the 
as the same by requiring one party 
rtner i r in such a property” and the other 


A study of the Western type of partnership shows that it has many 
common with the form of partnership (i.e. Shirkar) practised by the 
right up to the 18th century. Both forms of partnership are forme 
parties of their own accord with the object of making and sharing # 
mutually agreed terms within the prevailing law of the country, bow i 
the ability of the partners to be able to contract and terminate the pa ry, ah 
by mutual agreement. Both are dissolved if any of the conditions oa p, tv Peet aOKe persons can form a partnership for 
ontract is missing or broken by either of the partners. In fact, i | 
provisions and conditions in both forms of partnership are basically 
except in the modern form of partnership the element of interest is mM 
one stage or another, whereas Shirkat is free of this element at all stage 
are contracts of partnership for sharing profit or loss. 


The similarity between British Partnership and Shirkat is very real: the 
partners, their rights, duties, and functions and obligations to the third 
in respect of debts, etc., as laid down in the British Partnership Act of 0 


more or less the same as described under Shirkat in the Hedaya. The sim He same » basic rights and privileges of the} pe 


is so real that one is prompted to say that the formulators of the British} : | fit tn ‘mutual participation and obligations ‘in in ( 
1890 took the Hedaya, transalated by Charles Hamilton is r the pa UT | 


of Warren Hastings, Governor General of 
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Bengal and published in ff 


y -« 
os ~ _— ” 
aw - Yr nari . . 


ao peceetrert 


(f) The British Partnership Act mentic 
contract” and shirkat refers to it as 


(g) Legality of Business 


Legality of the object of the contract is emphasised in boty 
partnership. 


(h) Necessity of Agreement 


Both forms of partnership intend to create contractual relationg 


artnership based on the principle of profit sharing 
agreement. 


pi alto nother to do business and both parties 
) ling to mt tually agreed terms. The former, the 
1G | b and the latter, the user or manager 

i ‘is thus a partnership between the 

, anc bits user on the other; one supplies the 
Pic tpreneurial skill and managerial ability 
4 sed tern 1! of their contract, both share in the 
re ‘ ve 60% and the darib 40% or any other 
agreed between the n). In the case of the venture occurring a loss. 
(j) Dissolution ss is borne by the mu ; he assumes complete responsibility: 


(i) Power of Delegation 
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Both recognise and sanction the need of delegation through the appg 
of agents with certain rights and duties. 


Both can be formed by the mutual agreement of the parties, and) jj 
dissolved by mutual agreement. 


arit supplies Capital to the darib in return fora 
até Of anyeprofits, but in the case of any losses the burden is 
These are just a few example to show the very close resemblance and gig — the darib ale Bee ot his services, 
between British Partnership law and shirkat, and it is indicative Pi Profi eee at Of the contracts 
comprehensive scope and extent of the latter to be able fully tom a 


a@s)a contract of agency between the principal” 
' (dar 7, . 
business needs of modern times. ) because the entire loss is borne by the 


- _ _| 


2s nothing except the reward of his managerial skill 
rived of his profit as well as wages in case of loss inv 


7 


‘ofit it is an essential part of the contract. A contmactinl 
refore ‘ca nnot be established without a participation in the 
: whole of f the profit be stipulated to the proprietor of the 
consid sted as a bazat: or if the whole be stipulated to the 
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itis considered as a loan.(1) 
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(f) The British Partnership Act mentions “capacity of the w 
contract” and shirkat refers to it as “competence to contract” 


(g) Legality of Business 


Legality of the object of the contract is emphasised in both 
partnership. 


(h) Necessity of Agreement 


Both forms of partnership intend to create contractual relaty 
agreement. 


asec don the principle of profit sharing 

noth er to do business and both parties 
) mut ally agreed terms. The former, the 
arib a nd the latter, the user or manager 
ah is thus a partnership between the 


ital, on t 1, and its user er on the other; one supplies the 
Both recognise and sanction the need of delegation through the gy othe ‘skill and managerial! ability 


of agents with certain rights and duties the contract, both share in the 


> and the darib 40% or any other 
ican > of the venture occurring a loss 
he assumes complete responsibility; 


(i) Power of Delegation 


(j) Dissolution 
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Both can be formed by the mutual agreement of t 


le parties, andi 
dissolved by mutual agreement. 


ib s upplie: § capital to the darib in return for a 
but n tl re case of any losses the burden is 

the ‘darib receives nothing for his services. 
Pina: essential part of the contract o 
fy contract of agency between the principal 
me) because the entire loss is borne by the 
ng except the reward of his managerial 


These are just a few example to show the very close resemblance and gy ile ar 
between British Partnership law and shirkat, and it is indicatives q Le — 
comprehensive scope and extent of the latter to be able fully tog | 
business needs of modern times 
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$ an essential part of the contract. A contrac tof 
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> Pp ofit be stipulated to the proprieto r of | 


Jere: das a | bazat: or if the whole be stipulated to 
er. it s cons idered as a loan.(1) 
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yidely practised by pet yeople in the pre-Islamic period and 


s wide ly practi 


some regard it as a contract of agency between the principal (muda | jons of the HOly et! ound this form of business very useful 


agent (darib) because the entire loss is borne by the principal (mm ote oaforttity with th e ba asic principles of Shariah. This was one 
agent (darth) losses nothing except the reward of his managerial gil ‘of business which as, fou ad free of the evils of the era of 
he is deprived of his profit or wages in case of loss in business. seb a efore “lege din the Islamic system. According to 
There liffe of Opinion among the Muslims with regard 
in vc ogue in the pre-Islamic period and Islam 
consensus of c >pinion that it consists in giving some 
e pers her for business. The user of capital receives some 
Both the terms mudarabah and muqaradah mean to lend money for ytion of he profit .e. ant proportion they may agree, one-third, 
In fact, mugaradah is equivalent of mudarabah and is derived from even one-half.°(2) 

word ‘gard’ which means a loan. 


2. Origin 


‘a 

iat! a 

| as darib in this type of commercial 
| yas raised to the office of prophethood. It 
uth z y of Suhaib that muqaradah is one of 
The people of Iraq called the type of partnership describedat All th > Muslim jurists agree on its legitimacy 
‘nudarabah’: this word is derived from the Arabic word ‘arb’ whl 1 and ‘they formed this opinion on the basis of 
walk on the ground or travel on the earth. It is so called vec ice npanions o f the Holy Prophet during his life time. 

entitled to receive a share of the profit on account of his efforts andi | DF pror e d of it, Thus the Prophet’s approval of 
previous time the darib had to travel in distan lands to camy - become the basis of the contract of 
commercial undertakings in order to make any profit. “In the lang 

law mudarabah signifies a contract of co-partnership 0! m ich the of 
(namely, the proprietor) is entitled to profit on account: his stocky 
denominated rabbi mal, proprietor of the stock (which is emed 
other partner is entitled to a profit on account of his labour; and ti 
denominated the darib (or manager) in so much as he derives a benefit 
own labour and endeavour. (1) He gets the opportunity to Us 
according to his better judgment and discretion and participates in sha 
_the principal (supplier of capital). 


(a) Mudarabah 


. «tle ; 
arabah Contract 
{i pa 
four i Imams), have gone to great lengths te 

3a aature and scope of the contracts of shirk at 
Lier : between them. They have discussed € 
nd ew nether mudarabah is an act of association 
gency; or a mixture of both. Despite difference amen 

(b) Mugaradah ves | V 1¢ point, the juris : § are in complete Serene ns that mu darabal 
ul and permissible in Is Islam providing the following conditions are 


The Medinites called this partnership as uqaradah’ which js derived frg 
Arabic word gard, signifying surrender of right over capital by the ow 
capital to the user of capital. This is why it is called loan because the cag ae 

(mudarib) has foregone the right of use of his capital and conceded #4 Been net own free will, enteripgg an a gre 
user of capital (darib). Mugaradah is also known 4s qirad’ and thf /one party sup ic ia specified amount of capital to th > of ther 
complete unanimity of opinion among the Muslim jurists with re, eoard Cand pital in ¢ oan merce etc. to make profit for the ben fit of 
legality of girad (or mudarabah). Ana 
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(darib) because 
agent (darib) losses nothine 


he iS de prived « | his prolit Or Wages I 


Both the terms mudarabah and muqaradah | 
in fact, mugaradah is equivalent of mudarabah and 


word ‘gard which means a loan 


(a) Mudarabah 


all 


‘“nudarabah’: this word is de 
walk on the ground or travel on he 
entitled to receive 


previous time 


a share of the pr 


commercial undertakings in order to make a 
law mudarabah signifies a contract o! 
, the proprietor) is entitled to 
denominated rabbi mal, proprietor of t 
other partner is entitled to a profit on account! 
denominated the darib (or manager) in so m! 
labour and endeavour. he } 
according to his better judgment and discretion and part 
the principal (supplier of capital). 


The Medinites called this partnership as ' 
Arabic word ‘gard’, signifying surrende 
capital to the user of capital. This is why it is cal 
(mudarib) has foregone the right of use 
f capital (darib). 
complete unanimity of opinion among t 
legality of girad (or mudarabah ), 


Uugaradah is als 


widely practised by the people in the pre-Islamic period and 

pions of the Holy Prophet found this form of business very useful 

ie conformity With the basic principles of Shariah. This was one 

J of business which was found free of the evils of the era of 
‘il ) and, therefore, retained in the Islamic system. According to 
© “There is no difference of opinion among the Muslims with regard 
of girad. \t Was in vogue in the pre-Islamic period and Islam 
j There is a consensus of opinion that it consists in giving some 
me person to another for business. The user of capital receives some 


Epotion o! the profit, .e. any proportion they may agree, one-third, 
h,or even one-half.”(2/) 


fy Prophet himself worked as darib in this type of commercial 
gots lor Khadijah before he was raised to the office of prophethood. It 
ity lin Majah on the authority of Suhaib that muqaradah is one of 
me uiings blessed by Allah. All the Muslim jurists agree on its legitimacy 
moi business transaction and they formed this opinion on the basis of 
ppnctice by the companions of the Holy Prophet during his life time. 
yy Prophet knew it and approved of it. Thus the Prophet’s approval of 
ms plactised in his time has become the basis of the contract of 


¥N ire of the Mudarabah Contract 


ajunsis, (especially the four sunni Imams), have gone to great lengths to 
amd determine the exact nature and scope of the contracts of shirkat 
ibah and the difference between them. They have discussed thes 
sin great detail to find out whether mudarabah is an act of association or 
mip; a Kind of agency; or a mixture of both. Despite difference among 
ves on the point, the jurists are in complete agreement that mudarabah 
mul and permissible in Islam providing the following conditions are 


two (or more) persons, of their own free will, enter into an agreement 


thy one party supplies a specified amount of capital to the other who 
this capital in commerce etc. to make profit for the benefit of this 


: : 
ese 
: 
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he Rushd. Bidayatul Mujtahid Wa Nihayatul-Mugqtasid, Cairo,} 329 p.205 
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(b) When either party knows for certain and without juntion of the partnership is neither pre-determined nor limited but 
has the right to terminate the contract of partnership by informing 

The Zahiris as well as the other four Imams unanimously 
, is view. However, it seems reasonable that the duration of the 
0 pernership must not be limited for it would not give full 


sates t0 the Darib to plan and devise long-tem projects. 


OUbt What than 


of the expected profit which is a percentage or ratio of the totaj Drofit an: 
a specified amount in the standard money or gold or silver bu llion) ie 
of loses, the darib will receive nothing for his work, and all loss willium 
by the principal (supplier of capital). And in case of no loss nll fi 
darib will again get nothing for his efforts 


’ 
. 


ement Under Which the Darib works with full knowledge that the 
sip Will stay in force for the foreseeable future is more conductive to 
sy and hard-Work on his part. This feeling of security inspires the 
je/conlidence and makes him do his utmost to organise the business in 
gt Which is likely to yield the maximum profit. However, the actual 
the contract will be a matter for the partners to decide, depending 
gnulure Of the business. It will be however, in the best interests of the 
to fix a reasonable period for the contract in order to ensure 
possible profit from the business. A contract of short duration will 


oimuch use for it may adversely affect the interests of the partners by 
their opportunities. 


(c) The capital is handed over to the other party (i.e. managemii 
purpose of mudarabah. 


(d) The darib is absolutely free to trade with the capital entrustedigiim 
any way he thinks best and can take any steps that he deems neceaa 
proper to obtain maximum profit. Any conditions limiting his freedomirgn 
the contract invalid. (3) 


There is consensus of opinion that mudarabah is not confined only tot 
has wider application; it can be extended to cover any profit-yieldingii 
trade or business undertaking including industry; for industry is a Kingionmy | 
and does not violate any condition of the contract of mudarabah. Ont fe right of either party tO terminate the partnership at any time he likes 
Imam Shafei is the only dissident from the main stream of Musial mg 10 the business and must be limited to a certain period after the 
However his argument that in industry the result is generally controuaii™ ne mit Of the)partnership. In order to protect the right of both the 
precisely predictable, while this is not the case in commerce where Hii moto secure the maximum yield of profit for each (the very basis of 
of risk is completely unknown, is not based on very sound ground. Tig iip), it is desirable and appropriate to fix a minimum period of time, 
of industrial enterprise at present is an unpredictable and un ne as iti alter the commencement of the business, before which neither 
pmmerce. And there is absolutely no reason why we should not bem tan terminate the partnership. However, after this minimum period, 
ndertake industrial enterprises in the partnership of mudara bah is free to terminate the contract by giving resonable notice to the 


Besides, in general, all things, (including business transaction) are pemmlle 
except those which are expressly prohibited by the Holy Quran and Suma 
the Holy Prophet; and since we find no restrictive or prohibitive orden 
text against industrial undertakings through mudarabah 
of mudarabah in all industrial enterpri 


ies of Mudarabah 
ss on thelba mhas explained in detail the rules governing the contract of Mudarabah 
Bae a clear picture of this type of partnership. The rules governing 
hcan be summarised as follows: (4) 

hil Rahman, Muzahib Arbah - Vol. 3, pp. 35-36, quoted by 

sichuddin, op. cit. 


3. Abu Saud, /nterest Free Banking. 
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jyration of the partnership is neither pre-letermined nor limited but 
9 jgs the right to terminate the contract of partnership by informing 
: party. The Zahiris as well as the other four Imams unanimously 
fis View. However, it seems reasonable that the duration of the 
|e partnership must not be limited for it would not give full 
»:to the Darib to plan and devise long-tem projects. 


(b) When either party knows for certain and without d ubt whats 

. . 7, . nr + W ’ | ’ Hercenilace rroty ' the tree ’ 
OT the expected rotit ’ hich iS d wwe eet as . i Gui 1 Liv t ‘al profitang 
a specified amount in the standard money or gold or silver Dullion)- Inter 
of loses, the darib will receive nothing for his work, and all loss williams 
by the principal (supplier of capital). And in case of no! SS and NO Drones 


darib will again get nothing for his efforts. ‘ 


| 4 3 AR ee ey ement Under Which the Darib works with full knowledge that the 
ic) lhe capital lS hande G@ OVer tO Lil ner Party UA manager) {op . : 

reg ana Wi stay in force for the foreseeable future is more conductive to 
purpose of mudarabah. a :. ae 

yao hard-work On his part. This feeling of security inspires the 

yelsontidence and makes him do his utmost to organise the business in 
Sy wien is likely to yield the maximum profit. However, the actual 
ij me contract will be a matter for the partners to decide, depending 
s qiture of the business. It will be however. in the best interests of the 
5 to fix a reasonable period for the contract in order to ensure 
ga posible profit from the business. A contract of short duration will 
ii much use for it may adversely affect the interests of the partners by 
g eit Opportunities. 
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(d) The darib is absolutely free to trade with the capital entrustegaai™ 
| : \per eSSary 

any Way he thinks best and can take any steps that he deems nec 
proper to obtain maximum profit. Any conditions limiting his freecomren 


the contract invalid. (3) 


There is consensus of opinion that mudarabah is not confined nly to trade 
has wider application; it can be extended to cover any pI fit-yielding 
trade or business undertaking including industry; for industry is a Kinga 
fe nght of either party to terminate the partnership at any time he likes 


and does not violate any condition of the contract of mudarabah. O07 
gre 10 the business and must be limited to a certain period after the 


Imam Shafei is the only dissident from the main stream of Musi 


However his argument that in industry the result Is generally contrOwaiag mement of the Partmersmip. In order to protect the right of both the 
precisely predictable, while this is not the case in commerce where Tim melo secure the maximum yield of profit for each (the very basis of 


n p), it is desirable ana appropriate to fix a minimum period of time, 
pyeats, alter the commencement of the business, before which neither 
can terminate the partnership. However, after this minimum period, 
is free to terminate the contract by giving resonable notice to the 


of risk is completely unknown, is not based on very sound ground) Tim 
of industrial enterprise at present is an unpredictable and uncertain ay 
sommerce. And there is absolutely no reason why we should not Dam 
ndertake industrial enterprises in the partnership of mudarabah 


Besides, in general, all things, (including business transaction) are pei 
except those which are expressly prohibited by the Holy Ouran and Sa sof Mudarabah 
the Holy Prophet; and since we find no restrictive or prohibitive ordémaam 
text against industrial undertakings through mudarabah, business on tiem has explained in detail the rules governing the contract of Mudarabah 
| ae a clear picture of this type of partnership. The rules governing 
inh can be summarised as follows: (4) 

Rahman, Muzahib Arbah - Vol. 3, pp. 35-36, quoted by 

sichuddin, op. cit. 


oft mudarabah in all industrial enterprise 


i 
! "rf Ff ee ee Fe ee Ce ee eee Be eB eee eee ee wm eer - 
; . . ee 


t 
j 3. Abu Saud, /nterest Free Banking. paper rez onal Econom 


(onterence held at Makkah. 1976 


p ee a 
- *id >< 
= += ee 


\ a o—-. 


~— = —— ws =. : _ + -. - - 
2227 PF ~~ IIFF3> . ee Ee nes +> i) P 
44717 -. : ' 


e ' 
- . « 
- 


' 


xii gnd unskillfuly may be reconciled. Moreover many people 
# , such contracts in the presence of the Prophet, who did not 
# aather sanctioned them while several of his companions also 


gone (1) 


(a) the Darib takes possession of the capital stock before he actually Slane 
Dusiness in the capacity of a trustee. This means that he holdsimm 
Or property for the proprietor as a trust. He must therefore lookaima 
return it if and when it is demanded by the proprietor. However, hema 
held responsible if the property or capital ; 


Wy, junsts agree on the legality of Mudarabah but hold widely 


(6) When the Darib starts business he acts as an agent of the progam “y wews ON the nature, terms and scope of the contract and business 
represents him within the power assigned to him. The proprietor iS ERgeas tiereismo!Quranic injunction or any explicit instructions in 


legally responsible for all the acts and contracts of the agent perfommaaa 


i ae | | : sq this matter, it is quite natural that the jurists have attempted to 
the limits of his authority. The agent is not legally bound to coma 


syjaambah and determine rules as to the nature and terms of this 
simisaction according to their own judgement. 


outside the scope of his contractual! 
(c) The agent will have a definite share in the profit of the busineaiia . 
participation in profit is the basic purpose of this partnershy | n (Qiyas) is the basis of the various views of the jurists on the nature 
ms 0! Mudarabah, their views are not based on any Qur’anic text or 
po! the Holy Prophet: And as it is one of those subjects on which there 
post or negative Command in the Qur’an or Sunnah, it is undoubtedly 

ghe because it does not contain any unlawful element. All the divergent 


n 
(d) If the agent violated the terms of the contract he will be comma 


have acted wrongfully and will be held legally respon: 


- i ue “te eC red he ; j WL ne reval led 45 an empl . 
(e) If the contract is rendered null the Darib 3 pie Various aspects of the contract of Mudarabah expressed by the 
: ~ . ~ = - . } Pos he ‘7% rc VU 7 = atiril it¢ tO tile JUL i 5 A : é / - 
and the entire profit or loss of the business will b¢ P pyists are merely their personal opinions and views and hence, not 


However the agent will be entitled to a reasonable rewarc Jependinga” 
nature of the work. 


gon the later generations of Muslims. 


(f) If the whole profit is attributed to the propnetor, the Darib Wi} _ 

3 : oa <n retnill Provisions 
authorised by the contract to buy a specific quanti OGS In TEVA 
labour but he will not receive any remuneration. The proprietor wii 


expense of all such purchases by the Darib. provisions Of the Contract of Mudaraba are as follows:— (5) 


. ab) us , . , ‘pital j 

(g) lf the entire profit is taken by the Danb, the Dusiness transacugn in Standard Money 
treated as a loan and he will be entitled to the whole of its profit and Wii 
ok (ie. capital) should consist of gold and silver coins (i.e. standard 
yi circulation) and not commodities because of fluctuation in their 


pay its total loss whichever the case may be. However, he will still Del 
responsible for the payment of the loan to the pro 


5.  Mudarabah isa Matter of Necessity 


(pital is Trust with the Darib (Manager) 


“The contracts of Mudarabah are auth rised DY jav | necessary shih , stock is given by the Mudarib (proprietor) to the manager 1S 
many people have property who are unskilled i oc ityandiliired as a trust, because the latter holds the stock of the former with his 
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Hedaya, op. cit., pp. 454-55. 


others possess that skill without having any pro) 


for authorising these contracts in orde: 
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<n pofthe entire st tock by the Manage 


approval. The manager has no _ power to sell oy pawn it wane 
proprietors explicit permission or approval. | yt of Mudarabah, the: PIO ye capital) i is supplied by one party, 


(c) Profit must be indeterminate : po at ih 7 prope ty § emains entirely in the peession of the 


hat he can manage it effectively. (6) 
It is essential that the profit of the partners be indeterminate. Itte ell 
none of them be entitled to a specific amount of profit. This wil 
partnership between them because the whole profit may be leq 
amount fixed, and participation of profit by both is the essentiale 
the contract. “For if the condition of a specific number ofm@ DIC »prie stor as to how the stock is to be managed 
stipulated with respect to one or other of the parties, the partners jidate the contre sho u d such condition exist the stock could 
them with respect to the profit ceases to exist, stince it is possiDl ssed solely a the nanager, and he would be incapable of 
whole profit might not exceed the number fixed, and it is essential nt youl ld d feat the object of the contract (namely, 
partners in the profit. If, therefore, ten dirhams (for instance) is Mi a 
portion of one of the parties, the manager (entrepreneur) is entitled 
adequate to his labour, because the contract of Mudarabah has bee 
since it is possible that the whole profit aquired may not exceed 
fixed. in which case there could be no partnership with respect to it” 


Peto dispose of the stock according to his own 
sontracts of Mudarabah are absolute, that is to 
me, fe ice, Or Other circumstances, it is therefore, 
: 2, OF sell, or travel with the stock; to lodge it 
agent. 1 he contract of Mudarabah is unrestricted: 
he tion of profit. This can only be accomplished 


i Bus _ 


The share of each partner should be expressed as a proportion or pere 
the profit and not in specific or fixed figures e.g., to fix the share of on 
partner's profit at say £100 would thus invalidate the contract. | 


ie, and the ‘ontract 0! commerce extends to every occurrrence in 
me, and the appointment of an agent.” (6) 


(d) No Uncertainty with regard to Profit 


It also requires that there is no such condition in the contract that ma 
Uncertainty with respect to the profit; for such a condition invalida 
contract, because it destroys its object. (6) 


5 


ferable to another person 
i. 
(e) The Stock must be Known ot lawful for a manager to give the stock to another without the prior 
t of the pre prietor. t is necessary either that an express permission 
The stock (i.e. capital) must be specified, determinate and known at ti d have been giv en, or an absolute and discretionary power should have 
of the contract and must also be in the possession of the proprietor (suppl delega ted. Int he abs ence of either, the manager cannot entrust the stock 


capital) so that he can deliver it to the manager. nother pe — or q 


q 
| 


7. Rights and Limitations of the Manager 


Stock not to be loaned to another 
6. The Hedaya, op. cit., pp. 455-57. 
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Ihe manager cannot purchase anything which is not a subject r propertyyam 
cannot be taken into possession. 


(h) The manager not responsible for loss 


Ihe manager is not responsible for any Joss or deficienc 
because he is only a trustee. Bess.” (8) 


/. Lhe Hedaya, Op. Cit.,pp. 456—65. 
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it is also not lawful for the Manager to iend t! LOCK to another ; ; f eithe ’ 
Ri | *® tO another | of Mudarabah is dissolved on the death of either partner, 
PpOWe!r may Ve Uaiscretionar’y Mali | not iéd a, - A! a 
7 | im F expatriation of the manager. 
Pratultous deed and, therefore, outside t! COpe O) Vudarabaliiia 4 0! B 
giving d loan. the ybiect (na 13) Drone) Cannot DE \tained, since iiiea | 
DacKk more than what is ~ is not lawful. Giving property iii bal | 
Mudarabah, on the other hand, is in the nature of trade and a manag it of the contract of Mudara | 
a case may give stock (which is the subject of it) by way of Mam a . | | 
another, provided the proprietor has empowered him tod 50 accordiigy f of Mudarabah is invalidated under the following circumstances: } 


judgement and discretion(6) 


pi condition Of management by the proprietor of the stock invalidates a 
b4 01 Mudarabah; because where such a condition exists the stock can 

je possessed solely by the manager, whereby he cannot be competent to 
ihrespect to itand thus the object of the contract (namely, participation 
profi soft) cannot be effected.” 

Wen the proprietor imposes a restriction upon the manager to do the 
Si any particular part of a city, the condition becomes invalid.(7) 

fe beeking Of the conditions mentioned above under * the nature of the 
ih Contract * or its main provisions. 


(f) Manager is bound by the Restrictions 
The manager is bound by the restrictions imposed upon him by they ope 
in the contract and, under no circumstances, he can deviate trom any of ti 
If a person gives property to another by way Viudarabah, and reste 
management of it to a particular city, country or area or to particulat 00d 
is not lawful for the manager to act otherwise , because this is in the maim 
a commission of agency. (5S) The manager may be restricted in his (alia 
to particular persons or to a particular period. [he proprietor may ze 
stock on condition that the manager buys and sells it with a particulanga 
The proprietor may likewise limit the contract particular periodgam 


Power of the Manager (Darib) 


end of which it will expire, because as this is a commission of agenay | ; 
continuance is therefore restricted to the period specified. (7 jemaget may lawfully perform the following acts: 


Ge of Stock 
(g} The Manager must buy property 
puviul (or a manager to sell the stock belonging to the partnership (under 
i) in Teturm for cash, Or upon trust; because these acts are in the | 
0! Waltic. and. as such, are included in an absolute contract. “‘ Asa 
txt of Mudarabah is absolute and is not restricted in time. place or other 
mstances, the manager is, therefore, at liberty to act with the stock 
mune to his discretion. He may purchase or sell the stock: give it as an 
ora deposit. This is because the contract is unrestricted and its object is 
making. The contract also covers every aspect of commerce Or 


| tay Grant suspension of Payment 
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| The Hedaya, op. cit., p.466. 
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enough to embrace modern banking 
whip, as pointed out before, is a replica of 
y Muslims in their multifarious commercial 


It is lawful for a manager to entrust a reliable friend with ¢! 


F ie manage 
the business. ' 


7 


| 


(b) Transfer payment m4 
the term Darib (user of capital) is ver 


icludes all the functions of a manager or an 
It does not in any way restrict its meaning. 
Sars have claimed, to mere physical labourers 

ld use the capital in the various alternative 
Neto him according to his best ability, 
Mudarabah is, in fact, a limited partnership 
er) on the one hand, and enterprise (as active 
burpOse of joint profit sharing on mutually 


The manager is also permitted to allow the buyer of stock to tram 
payment of the price to another person with his consent. 


(e) All Acts within the contract 


The manager is within his right to do all those acts he is empowered t0 pé 
by the contract of Mudarabah. 


11. Comparison of Mudarabah and Modern Limited Partnership 


A scrutiny of the nature, conditions and terms of the contract of Mut 
clearly shows that it possesses almost all of the ingredients of 4 Mm 
partnership of the type wherein one of the partners is inactive or dormamit 
freely formed by two or more persons with the purpose of making profit 
divided between them on mutually agreed but fair and equitable tems 
active partner is free to trade with the capital entrusted to him in any 
thinks best and may take any steps that he regards necessary and ploy 
increase the yield from business within the terms of the contract. 


The active partner (manager or Darib) has the power, as in any 
partnership of this nature, to sell and buy goods for the partnership; é 
people for the business; contract and pay off the debts of the partnership; 
perform any other appropriate activities that contribute to the suc 
operation of the business of the partnership. He is also an agent and trustee 
the other partner in regard to the employment of the stock of the partnergl 


(9) 


, | 
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Like shirkat, many of the provisions of the contract of Mudarabah (ie. limit bp.451-—71. 
partnership) are almost the same as that of the modern limited 


4 ad . | , 1 partnerg 
according to the British Partnership Act of 1890. The scope and extent 
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ae n rush, p43) the latter of whom thus sums up the 
’ D sion on the mat ter: There is no difference of opinion among 
wih TREAT d to ‘the le -gality of Qirad (Mudarabah). \t was practised 
“jsamic period and Islam confirmed it by retaining it in its 


lamic tinldence, ie. Henafei, Maliki, Shafei, 

| THE BASIS OF MUDARABAH CONTRACT | differ e nces on the terms and conditions of the 

| its ics gality as a form of business partnership. Even 

| | | | f we p a deep into the origin of Mudarabah, we 

| We will now discuss the various aspects of the contract of Mudarabah as a con I Jahiliy a (the pre-Islamic period) entered into 

to show its relevance and applicability in the organisation and establi partie sarn profit by combining the skill of one with the 

modern banking. aid that Mudarabah has been adopted in Islam 

er sncies, for according to Ibn Hazm all issues 

1. Its Basis is the Quran or Sunnah : ies ses Sy ae except 
f Or consensus.”(3) 


; a 


Mudarabah is neither commanded nor prohibited by the Quran or§ 
was very common in Arabia before the advent of the Prophet Mul 
(P.B.U.H.) and he together with his companions practised it. Since i 


and beneficial practice was in conformity with the basic principles ofS 
was retained in the Islamic economy. 


y 

alidity and legality of Mudarabah, though 
i lemselves in defining its nature and scope. 
‘le ar Quranic texts the jurists have merely given 
Muethe usefulness and validity of Mudarabah in 
1€ her | ese are in favour or against the use of this 
Memo Way bound by them. We should instead 
darabah (or Qirad ) on its own merits and utility. 

Ma serves a necessary purpose, we will recommend 
n cing ; practice provided it does not encroach upon 
a mic Shariah. Whenever we find it is contrary 
Swill reject it whatever its benefits for, in our 
| hins ‘Or SYStem is subject to the Rules of Hillat, andy 


2. Jurists * Opinions 


Muslim jurists have unanimously recognised the legality of Mudarabah 0 
of its need and usefulness on the one hand, and its conformity with th 
ind purpose of Shariah on the other. In the absence of any clear indicat 
the Quran or Sunnah, the jurists have widely differed on the nature, tem 
scope of the contract of Mudarabah. Some of them have viewed the cof 
in a very narrow sense that would exclude its possible use in modern bat 
while others have taken it in a wider sense, even extending its operatif 
include modern banking. 
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The validity of this type of partnership is recognised by eminent jurists sug i.Walid Muha mm Bin Ahmad Rushd Al-Ourtabi, Bidayatul win 
Burhan ud Din Abu Bakr Al-Marginani (1) and Ala ud Din Abu Bakr Bin atul Mugtasis, Cairo, 1329.p.205. 

| Al-Awta Vo! PrP 267 quoted by Dr. Muslehuddin in iisyarticlevon 
1. Author of Hedda op. cit. p.454. a 
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and Ibn Rus pad, (3) the latter of whom thus sums up the 
niON On» atter: [here is no difference of opinion among 
a it to Bie esatity of Qirad (Mudarabah). \t was practised 
pemodyand Islam confirmed it by retaining it in its 


THE BASIS OF MUDARABAH CONTRACT Meislamic jurisprudence, i.e. Henafei, Maliki, Shafei, 


lor ditferences on the terms and conditions of the 

Grits legality as a form of business partnership. Even 

We will now discuss the various aspects of the contract of Mudarabah 4 iT Be ‘probe deep into the origin of Mudarabah, we 
to show its relevance and applicability in the organisation and establish in. Jahiliya (the pre-Islamic period) entered into 
modern banking. | profit by combining the skill of one with the 
: i's aid that Mudarabah has been adopted in Islam 
rge ncies, for according to Ibn Hazm all issues 
he ir origin in the Qur‘an and the Sunnah except 


jmah or consensus.”(3) 
pe 


“A f 
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1. Its Basis is the Our’an or Sunnah 


Mudarabah is neither commanded nor prohibited by the Quran or Sun 
Was very common in Arabia before the advent of the Prophet Muha 
(P.B.U.H.) and he together with his companions practised it, Since thisl 


and beneficial practice was in conformity with the basic principles of Si 
was retained in the Islamic economy. 
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on th e validity and legality of Mudarabah, though 
AT mong themselves in defining its nature and scope. 
ir Quranic texts the jurists have merely given 
Bic ie usefulness and validity of Mudarabah in 
: ther these are in favour or against the use of this 
re a No) way bound by them. We should instead 
aban (or Qirad ) on its own merits and utilit) 
ir serves a necessary purpose, we will recomme 
anki ng practice provided it does not encroach upo 
of slamic Shariah. Whenever we find it is contrary 
we Will reject it whatever its benefits for, in our 
thins yor system is subject to the Rules of Hillat, and 


2. Jurists ’ Opinions 
Muslim jurists have unanimously recognised the legality of Mudarabah bee 


d purpose of Shariah on the other. In the absence of any clear indicatit 
the Quran or Sunnah, the jurists have widely differed on the nature, terms 
scope of the contract of Mudarabah. Some of them have viewed the cont 
in a very narrow sense that would exclude its possible use in modern bank 
while others have taken it in a wider sense, even extending its operation 
include modern banking. 
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it) te companions of the Prophet acted upon Mudarabah, 
Some scholars have unduly exaggerated the ‘rule of necessity’ as thes y case it was a single transaction and, that too, with a person of 
of Mudarabah. They argue that this form of business was adopte ly and tested’moral character”. He then quotes one example of 
early Muslims only as a matter of necessity and their precedence dos Umar who gave oo property of an orphan on Mudarabah, and 
a free licence for all but is subject to certain conditions that we > can imagine how high is the standard of 
trustworthiness, skill, truth and honesty on the part of Darib, 0 1e COI Muda 1 shah. Is it possible for the banks to find 
various disciplines or systems have been adopted from time to so high a character? Further, would it not be breach of trust 
different people because of their need and necessity and no one will ae f th :, hey make advances to such as cannot be relied 
anything which is useless. It is always necessity that compels ne! nel ude s that Mudarabah is neither permissible nor 
nations to adopt many things or systems to meet their needs and Mus! e oe 5) 
no exception. However, Muslims made sure before using or adopting ? 
or any system that it does not infringe any rules of the Islamic Sia 7 
it did, then ispite of its usefulness and necessity, they managed witht 
made alternative arrangements to fulfil their needs. 


Mactised by the companions of the Holy Prophet 
the whole line of its critics argument is based 
f Make certain assumptions about the necessary 


ot 


C om pletely ignore and reject the possibility of 


"4 


Miditions; and , then conclude that it is not a 
n the modern world. 


a 


Further, if a thing was found useful and adopted by the early Muslims 
practised by generations since that time, why shouldnt it be reta 
reintroduced in the present economy if it is still beneficial and useful 
be assumed now that it has lost all its usefulness and is no longer req ire 
is surely an arbitrary decision of the so called ‘ modems ’ whoW 
anything that comes from the West, but who question everything t 
from Islam, even the concepts based on clear Quranic texts. And whet 
find Mudarabah useful and applicable to modern banking, they are tall 
these ‘ modern ’ with such remarks that ‘ Mudarabah ’ is based on the} 
Necessity ” which is not free licence for it has its limitations. 


ey, 
fhat only useful and beneficial institutions and 
¢ and Muslims are no exception. But, on the basis 
Mm drawn that necessity was the only cause for 
Mud , seems irrelevant. Then restricting the 
f M udarabah with respect to time and trade is 
Mi idarabah was neither prohibited by the Quran 
BT ne companions of the Holy Prophet found it 
.4. Limited Scope feaity "with the rules of Shariah and, therefore, 
tion: § quite effectively with considerable economic 
(a) It is argued that necessity is the basis of Mudarabah and it cant ir ed ir ithe economic system of Islam. Who else can 
limitless. Necessity has limitations as to its extent and time. Onell nd scope and play the role of the law-giver? ' 
emphasises this point by saying, “ Thus, Mudarabah, by nature, is of k | 
scope and this cannot be denied as it has come into Islam owing to neg 
which itself is limited to its extent. Further, the limited scope of Mudanh 
proved by the fact that unsecured loans are advanced only to such pers 
are most trustworthy and Daribs (managers) of this type are rarely f 
found. It, therefore, follows that Mudarabah is not practicable for ban 
which has a large number of clients to whom credit is to be Hier ” (4) 
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4. Tabari, Tafsir, vol.3.p.324 Quoted by Dr. Muslehuddin op. cit. 
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"the working of the Islamic bank based on the principles 
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| ly in Western Jeveloped countries but also in developing 
| (b) Some Muslim scholars over-anxious in their desire to adopt eve inancl 7 st au of id agriculture. This function is again not 

ie system, think that Mudarabah will hardly find a place as q wt car I but includes credit facilities for intermediate as 
bea | banking institution because of its alleged inherent weakness. They are aa re Tat ee Cree 
| that there are formidable difficulties with regard to partial partners 


bar , like development banks, is fast 
by the amount of subscribed capital ; intricacies of control over each 


: to the struc tural changes in the economic activities of the 
transaction: the balance between the element of risk (for invest 


: tT ow no c ngs considered the most important sector 
the element of security (for saving); and the subtle relationship bet : or € investment activities of the banks are no 


central bank and authorised private banks. tre bill or even long-term government 


ve no Petsrted making investment in the equity 


—_ 
ry 


ises Which enables them to collect dividends on these shares. 
A cursory glance at the working of the Islamic bank based on thep ma) 
Mudarabah shows that it will experience none of the difficulties imag 
its opponents; it will have plentiful supply of funds of all typesyg ) t t , clas cal water-tight compartmentalisation of 
healthy relationship with its clients; and workable and reliable balance) : sstmen Moanks is gradually disappearing and the 
investment and savings, (thereby providing reasonable retums and an pent lommercial banking to development and 
security to the depositors as well as to the bankers); and will expe . al share in the profits from these projects. In the 
satisfactory relationship with the commercial banks. | 


in the functions of commercial banks, the 
os islamic bank should not appear very strange or 

(c) Some think that the proposed marriage of Mudarabah and modemt “4 of Mudarabah. 

not a practical one, because, firstly , banks are not allowed to engage di a i u 

commercial and industrial operations, or in any speculative transactié 

Mudarabah, they argue, involves all sorts of risky investments. Secondl 

would take the risk? If the bank is prepared to take the risks, then why 

it pay profit to the depositors at all? On the other hand, if the ¢ 

himself can take risk, why should he go to the bank? 


loubt the ability of Mudarabah banks to supply 
think that Mudarabah banks have a very limited 
saeloans to honest clients with genuine pressing 
1 bas d on a lack of knowledge of the actual working 


ch irrelevant questions arise simply because the critics have neithers 


actual working of such a bank, nor have they carefully studied the cone ther financial institutions have their own method of 
Shirkat and Mudarabah. Obviously, we are not thinking of establishing lity and trustworthiness of their clients and of a 
two banks on the principle of Mudarabah surrounded by a host of mi Jave done so, they may grant a requested loan to those 
banks all over the country. In fact the whole modern banking system Slamic bank will undertake a thorough scrutiny of the 
with the entire philosophy behind it will be replaced by a new bankingy eb ‘and the viability of their business ventures im its 
with its own philosophy of interest-free banking. etic on of Mudarabah contracts with its clients on hese 
} ay “a breach of trust on the part of the bank for 
i e Daribs.”’ It is, therefore, ridiculous "to say that 
ti cable for banking because the number of Daribsis very 


It may also be pointed out that with the passage of time the very concepug 
bank has undergone many changes. The modern banks are no longer opengl 
on the old lines of commercial banking, i.e. short-term or bills etc. The moder 


; 
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If the bank thinks it feasible and desirable, it may ask its Daribs tau 
reasonable securities, at least from its new clients, before advancing ff 
business On Mudaraba. Besides, the Daribs will be either establishedl 
long standing, or individual businessmen of reputation who will bem 
willing to meet all the necessary requirements to qualify for loans. Ing 
many of the doubt and fears and objections raised by some scholargg 
feasibility, suitability and practibility of Mudarabah for modem bank 
either not arise, or will be amicably settled by the parties. In anya 
institution, no matter how strong, both financially and organisations 
ever “stand the strain of irrational (fraudulent) behaviour,” if they 
society is composed of deceitful and mischievous presons, as some of 
seem to believe. 


5. Black-Market 


Another reason why its critics claim that a Mudarabah bank Wo 
unworkable concerns the prohibition of interest. They fear that 
prohibition of interest, most of the funds would be attracted | 
black-market, where money loans would be advanced “at a price Off 
interest.” Money holders would prefer to take their savings to the black# 
and thereby, deprive the banks of the source of their funds, ic. Mu 
deposits as well as other types of deposits. Besides, money h yiders woul 
try many of their tricks to withhold their savings from the banks, 
curtailing the bank’s main supply of money— chief basis of their poi 
credit creation. 


Once again this fear is more imaginary than real because the Muslim stale 
not apply its law just to banking only but will enforce all the laws of Sha 
in totallity, covering every aspect of human life, economic as Wel 
non-economic. All fraudulent and deceitful practices such as black-markel 
hoarding, dealings in money for profit etc.,will be forbidden by law. The omg 
creation practices of the banks, as they are known in the moder finan 
world, will also be conspicuous by their absence because the banks will not 
allowed to create credit nearly amounting to four times the money ‘epost | 
the basis of non-existent assets, or assets belonging to other people, 1.6mm 
depositors. The central bank, with the active co-operation of the commerdil 
banks, will be able to meet the credit demands of the com 
effective and constructive ways. 


| af ¢ quity 


acon WT j 
Livy jit Cit 


Fert | 
Al Tunds 


fo wl 


munity in mam 


a 4 - > = ad ”- « 
- ’ 


— >” pall 


325 


a 


mS 7 
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jp is a partial Dalck-market in money, it will not effectively curtail 
: (oe of funds yto the banks, because there are multifarious 
al fu nds in the modern economy which are not 

» of ‘inte ses. t 

sourc efor the supply of capital in the modern 
Carmings’ or the reserve built up by different 
inced countries, these constitute more than half of 
i eat for industrial and commercial needs. These funds 
vy he r of int crest but are the function of other variables 

t 1ses in Raich e probable rate of return on their investment. 
\Ortant source of capital funds in modern times, which 
joint-stock companies who use their funds in 
ie. new investment in shares by various units 
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1s the 
n aa tment, 
> basis of i n' terest form only a comparatively minor source 
such loans could be employed for Government securities, 
1 the ay fate sector, and as deposits in the bank. 
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) 
: two 0 t of these three alternative sources of capital 
pWithout any regard for interest and that the bulk of the 

fakes) tie shape of equity investment in one form or 
port 1 of the funds from the third sOurce may be 

| fyit will in actual practice, hardly find any lucrative 

ities in an interest-free economy. We may rightly say 
wo nl W alternative developments in the sources of capital 
y the eli ain iM10N Of interest as a form of reward for capital. 
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nption of investment 


| Tear ae the attempt to enforce the prohibition of interest 
y holders either to spend their ‘sterile’ liquid money on 


| . will ir vest it. But this objection seems ridiculous in suggesting 
: al money holders who had previously invested some of their liquid asset 
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nption or 


rough othe 
not unnecessarily waste all or most of his sa\ ing 


umption. This may be true to some extent in case of individual savin 
bul, in modern times, as explained above, bulk of the funds for in al 


adustry / oF © comr erce, will now spend them in consumption or investmen 
There is a limit to personal expenditure on consumptior 


1] 


~~ problems and others like them can be resolved without 
_ sither the. > 1) ank €{ or it $c ients. 
i vassev= wa 


comes from the financial institutions which wj] | 
not be affected by th ls 


and will operate within the law of the land. ‘ 


; ; 
ome element of risk in Mudarabah based banking but a 
] pene transactions and Mudarabah is no 
Ve have every hope and confidence that efficient organisation, 
standing, effective busi ness control and expert advice will greatly 
ement of risk to an almost negligible degree. 


Besides any increase in consumtion will stimulate production ay 
investment, some of which will be channelled through the banks\ 
the principle of Mudarabah. As for the temptation to invest 
through other sources, experience will teach the money holders, whol 
accustomed for years to live on the fixed yield from interest, 

economy where interest is forbidden, it is more secure and profitably en, . 
their money in Mudarabah banks rather than through individual Dil Of Ais allyestn ent P : 
or in industrial and commercial firms. 


i, 

oject 

Milam nic Rank will not be in a position to make 
S wh 9seé Capital is already invested in established 


a 
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7. Risky and Impracticable me are the efor e th emselves principals (proprietors). They argue 
ot be both a princi pal and an agent at the same time in the same 
Critics also point to the element of risk involved. They say that it} or it would entail ; conflict of interest and that is not permissible 
risky for the bank to rely upon a Darib (manager) who has not fu ntract of M h. Thus prohibition, according to these critices, 
security for the stock handed over to him, and who Is not responsible (a large number BF applications for short term loans from such 
loss that may occur. And if the bank, in order to avoid such risks, irs. who have iieaty established business. cannot be entertained 
supervise and control the activities of the Darib (manager), it will enl@ udarabah banks and tk § imposes a great drawback as well as being 
expenditure on the appointment and maintenance of a team ol engine ant faritiote: et wers. 
experts for the purpose; such supervision would also amount to partici | ; * 
in the work of the Darib and would render the contract of Mudarabah i | Oe 
void. have { ete that there is a very efficient system of 
i ctedit facilities without interest to meet the needs of such people 
section of the cu ren deposit account in the Muslim economy. There 


Risks become all the more burdensome and unbearable when the Darib ii oy oe ‘ shorta c. fae funds to meet the demands of individual 
5 be dishonest and fraudulent for he can dispose of the bank's propa ewer aes for sh 
| essmen orf firms fc Ort-term loans under Mudarabah based banking} 
bcks, goods; or acquire credit and incur debts; or engage servants OF Pi ert Si : 
: ; | omowers may fear no disappointment on that score. 
¥ amount of money or goods of the business to others etc. he mayim — | 
accept and issue bills and other negotiable instruments in the name Om 
firm. Above all, as agent of the bank, he can bind it in many ways, thigm 


. 
- - - * the : by 
contracts etc, which can prove disastrous for the principal (bank), especialll Coe ce F q . oe, ay ee ss rae al 
he is a general agent with powers to negotiate absolute contracts. anc, ais seh =. aoe * as rarehamale Set 

owner (or partial principal) can hardly claim to be the 


e > business (without any legal basis). (6) 


Many of these problems are more imaginary than real (we have a already deg { 
with the security problems suggested by the position of the Darib). Thet 
banking system will show in its actual dav to da practical working hm 


em ce ee a a a eee 


Please refer to Short-term loans in another chapter of this book. 
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problems and others like them can be resolved without 


fected byl ‘to either the bank or its clients. 


fat there issome element of risk in Mudarabah based banking but a 
i involved in all business transactions and Mudarabah is no 


oduction ai 


Besides any increase in consumtior | 
investment. some of which will be channelled t! ‘h the banks Workas "ag, We have every hope and confidence that efficient organisation, 
the principle of Mudarabah. As for the temptation to invest Tiga ' pderstanding, elfective business control and expert advice will greatly 
through other sources, experience will teacl olders, WhO Haven ie cement of risk to an almost negligible degree. 
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fo Existing Investment Projects 


pyuuet allege that the Islamic bank will not be in a position to make 

mos 10 petsons Or firms whose capital is already invested in established 

ges aid are therefore themselves principals (proprietors). They argue 

ime cannot be both a principal and an agent at the same time in the same 

gitior for it Would entail a conflict of interest and that is not permissible 

ponltact Of Mudarabah. Thus prohibition, according to these critices. 
3 hat a large number of applications for short term loans from such 
i 0r titms, Who have already established business, cannot be entertained 
eMudarabah banks and this imposes a great drawback as well as being 
mitment for the would be borrowers. 


say that it Wile 
has not furmisiedy 

respi nsible for 
| such risks, aie 
er). it will ental 
team of enginegiim 

nt to partielpial 
 Mudarabah Nay 


UMCES ave TOreotten that there is a very efficient system of 
piterm credit facilities without mterest to meet the needs of such people 

> asection Ol ihe Current deposit account in the Muslim economy. There 
Piet Dea snortape O1 funds to meet the demands of individual 
SMEN OF firms Or Short-term loans under Mudarabah based banking; 
ihotoWers may lear NO disappointment on that score. 


Darib Dios 
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envave Ser nits OT ' URE 


y amount of money or goods of the business to others etc. He may iim 
accept and issue bills and other negotiable instruments in the name Of 
firm. Above all, as agent of the bank, he can bind it in many ways, (iim wt. , 
| Bposition of the Darib as a principal and as agent is greatly exaggerated by 
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Srics, and, im actUal practice, this fear will rarely materialise, because a 
) Who is a partial OWner (or partial principal) can hardly claim to be the 
Wet 0! the entire business (without any legal basis). (6) 
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9. Rush for loans at Reduced rate of Interes; 


Another objection is that when the 

interest-free economy, there wil] be 

loans causing the demand for money to exceed its supp] OF oop 
y 


addition to the total quantity on the money mark The resuy : 
inflation with all its evi] consequences. ‘Ket, Which will 


rate of interest jc reduced 
4 great rush on the banks fol 


Again, this is an exaggerated fear. be 
genuinely in need of funds wil] ge 
indiscriminately to everyone without 
requirements as well as the viability of the 


cause in practi 
t loans. 
verifying 
ir business 


Ce only th 
Loans Wil] no 
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10. Doubt about the Basis of Partnership 


Some even refuse to recognise this contract as 
that, in the case of loss, the loss is always bome by the principal Muda 
never by the Darib (agent), who never loses anything except his od : 
objection ignores the real meaning and nature of labour. Labour. jn far 
good as capital— indeed some claim it is even bette; than capital ine 
respects, because it creates capital. In Mudarabah. the Principal gives hiew 
and the darib his labour, either as skill or as managerial ability, and both 
in the profit ;the one for his capital and the other for his labour.In fact, iff 


Darib through his work and by his enterprising skill and diligent efforts 

makes the profits; the mere existence of capital could not by itself have 

profit without the active help of labour. It is therefore not true to say 

MMudarabah is not a partnership because Darib does not pay anything ands 

Kot lose anything in the case of loss. When the venture incurs a loss he 

not get any reward for the hard work he has already expended onit. Hisig 
his hard labour which is in no way inferior to capital. 


¢ partnership op the 


11. Conclusion 


lt is our firm opinion, which is based on intensive study of the contract 
Mudarabah and modern banking, that this contract can provide a suitall 
Operational substitute for the modern interest-ridden banking system. Inspi 
of initial difficulties and obstacles, a conceptional and workable framework cal 


1 and extended to banking . It was 
} contract between the two parties, the 
it to the field of banking, the principle 
remair iprichanged, but the form and scope 
isiderable change to mect the demands of 
ny oh contract of partnership between the 
ate contracts of partnership, between the 
itors) on the one hand, and between 
§ Or entrepreneurs or managers) on the 
tually be two separate contracts 
®) ‘capital (depositors or Mudaribs) ; the 
re Ise of capital (Daribs or managers). 


WORKING MODEL OF A MUDARABAH BANK ON TWO TIER I 


Inspite of differences of opinion among the Muslim jurists about q 
terms and conditions of Mudarabah, there is complete agreement 
partnership between the suppliers of capital (Mudaribs, pring 
depositors) and users of capital (Daribs, managers, enterpreneurs orf 
lawful in Islam. It is a simple agreement of profit-sharing (or low 
between the principal and the manager who both agree to work tt 


partnership, one supplying his capital and the other his labour, 
sharing the profit (or loss) on mutually agreed terms. 


ar ous kinds from the public on the basis of 
‘Ofit (or loss) with them on certain mutually 
miter into a partnership contract with the 
of their deposit , and will issue them 
as mere saving or current deposit 
sontaining details of the terms and conditions of 
Even if we view it from purely economic point of view, the conceptit @ these funds by advancing loans to individual 
of a better banking system will be the one in which capital and é ne principle of profit sharing with them. The 
co-operate and participate in business ventures on the basis of profit-siial nel ership contract with these businessmen or firms 
loss-sharing). This will provide encouragment to profitable enterprises reneurs Or managers), and issue them certificates 
the same time, discourage and, perhaps, eliminate altogether unpm 


s Of the terms and the conditions of the 
ventures and the exploitation of the capital resources by unscrupulous 
and thereby lay the foundation of healthier and balanced economy. 


LL ul 


study of partnership and other forms of business organisations in Brita 
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In order to develop business and banking 
health lines, it will therefore be quite appropriate to adopt Mudarabat 
basis of banking in an Islamic state. The institution can be modified 
improved in structure and organisation to suit the needs of modemg 
within the Law of Shariah. This will enable us to reap the benefits of m 
techniques without losing the usefulness of our own institutions and will 
infringing the basic principles of Shariah. 
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act of partnership 
i aship will ind a go or pnsiderable change to meet the demands of 
| will nO more remain a simple contract of partnership between the 
i arate contracts of partnership, between the 
t Fr Bee sitors) on the one hand, and between 
pital (D ribs or entrepreneurs or managers) on the 
Ht actually be two separate contracts 
] ers ‘of capital (depositors or Mudaribs) ; the 


users of capital (Daribs or managers). 


WORKING MODEL OF A MUDARABAH BANK ON TWO TIER BASH 


Inspite of differences of opinion among the Muslim jurists about 
terms and conditions of Mudarabah, there is complete agreement & 
partnership between the suppliers of capital (Mudaribs, pring 
depositors) and users of capital (Daribs, managers, enterpreneurs or @ _ 

lawful in Islam. It is a simple agreement of profit-sharing (or loss ecelve deposits a kinds from the public on the basis of 
between the principal and the manager who both agree to work toge rofit (or loss) with them on certain mutually 
partnership, one supplying his capital and the other his labour, am : nik wil a r into a partnership contract with the 
sharing the profit (or loss) on mutually agreed terms. lature of their deposit , and will issue them 
t them as mere saving or current deposit 
containing details of the terms and conditions of 
Even if we view it from purely economic point of view, the conception ul ise these funds by advancing loans to individual 
of a better banking system will be the one in which capital and enll ame principle Of profit sharing with them. The 
co-operate and participate in business ventures on the basis of profit4hi Ya partnership contract with these businessmen or firms 
loss-sharing). This will provide encouragment to profitable enterpnses@ 
the same time, discourage and, perhaps, eliminate altogether unprol 
ventures and the exploitation of the capital resources by unscrupulous pt 
and thereby lay the foundation of healthier and balanced economy. 
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sound business principles. In order to develop business and banking@ | sir a € financiers (1.¢. principals Sersy 
health lines, it will therefore be quite appropriate to adopt Mudarabah@ spreneuts). It will act as an instrument for mobilising the 
basis of banking in an Islamic state. The institution can be modified : basis of profitsharing and then giving his capita tO 
improved in structure and organisation to suit the needs of modent] dustris sts, Bemeeenyestiment on the sabe principlaias 
within the Law of Shariah. This will enable us to reap the benefits of mog Thus 5, Mudarabah joint profitsharing bank | ate 
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ibah Dank is, for instance, £1 ,000,000 and 


profits will be left over for the Mudarabah bank and this along wif gm the OUSINE Fea eicomes to about £10,000 at the rate 
from fees and commissions for banking services will be itsp “id prot the three participants according to 
profits. 


‘follows: in the second-tier, the 
it of £6 000 (i.e. 60 percent) and Mudarabah 
y the ) bank has to share its profit with the 
i therefore receive £2.400 (i.c. 60 percent 
1,66 ot 0 (ie AO percent of £4,000. Thus the 
2.4 for the bank, 1.6 for the depositors, 
aa ce the difference between the overall 
ieur and the other two is quite large, it will be 
sh are in the second tier in a way that gives a 
Cipants without injuring the interests of any of 
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This tripartite relationship can be of two kinds: partnership om 
partnership on Mudarabah. In Mudarabah partnership, liability fog 
| on the Mudarabah bank, but if the entrepreneur also invests hist 
| along with that of the bank , then the bank will only bear liabilit 
on its own capital and the entrepreneur will bear liability for losseg 


pure Mudarabah partnership, all liability for losses falls on the Muda 
and nothing is incurred by the entrepreneur. 


In the second form of partnership, i.e. Shirkat partnership, them 
banks actually participate in business management and control der commercial banks is the difference 
entrepreneur and also share in the investment capital of business ley oe ive from debtors and the rate of interest 
Thus, in this form of partnership both the parties participate in thet te Yn tl € other hand, the main source of income of 
all levels and also share in the capital. Liability for losses will fal fence between the profit it receives from the 
parties in proportion to their invested capital. In other words, bot TAG) a Betas se of the total net profit of the business. 
profits as well as losses in proportion to their share of the capital. | of its share of the profit it gives to the depositors. 
pet ween the profit-sharing ratio or percentage of 
wil determine the extent of its profit. 
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A two-tier partnership will therefore be the basis of the Islamic bam 
representing the Mudarabah bank and the depositors of capital; and 
tier representing the Mudarabah bank and the entrepreneurs (Darid§ 
two-tier partnership will work smoothly and successfully only i 
receives a higher profit from the second tier to enable it to sharett 
irst-tier and still make a profit. It is therefore necessary and desirable 
bank should get a reasonable share of the profits, as a ratio or percentaj 
the second-tier, so that even after sharing it with the first-tier, it sf 
some profit; otherwise it will not be able to meet its obligatid 
commitments. For example, in the second-tier, profit will be shared} 
the bank and the entrepreneur, say, at the ratio of 40:60 (or in percen a 
for the bank and 60% for the entrepreneur) the bank receiving £40 
£100 of profit, and the entrepreneur getting £60 of every £100 of prog 
the first-tier, profit will be shared between the bank and the depositom 
ratio of, say , 60:40 (or in percentage 60% 


and 40% respect tively), 
getting £60 and the depositor £40 of every £100 of profit 


of ao. is determined between the bank 
Nhand, and between the bank and f 
| is | ar a important. Whatever the relevant factors 
Atio is fixed neither will alter the fact thatthe 
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e Reiprofit from the two-tier profit arrangements 
business. 
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r a nd upon the prevailing circumstances andi 
k of the country. In normal circumstances, the ratiovor 
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jutual negotiations. In abnormal circumstances €g. dunng 
mergency, it will be greatly influenced by a number Of outs de 
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willbe as follows: in the second-tier, the 
fit c, | - {000 (i.e. 60 percent) and Mudarabah 
W the bank has to share its profit with the 
will therefore receive £2.400 (i.e. 60 percent 
600 (i.e.40 percent of £4,000. Thus the 
ill be 32.4 for the bank, 1.6 for the depositors, 
Sin ce the difference between the overall 
Cur and the other two is quite large, it will be 
ze Rite e in the second tier in a way that gives a 
icipants $ without i injuring the interests of any of 
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: This tripartite relationship can be of two kinds: partnership onm 
| partnership on Mudarabah, In Mudarabah partnership, liability fom 


on the Mudarabah bank, but if the entrepreneur also invests hisg 
along with that of the bank 


, then the bank will only bear liabilif 
on its own capital and the entrepreneur will bear liability for logs 
pure Mudarabah partnership, all liability for losses falls on the Mudat 
and nothing is incurred by the entrepreneur. 
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In the second form of partnership, i.e. Shirkat partnership, thew 
banks actually participate in business management and control 
entrepreneur and also share in the investment capital of business) ‘int rey Te 
Thus, in this form of partnership both the parties participate in thet On th 
all levels and also share in the capital. Liability for losses will f 

parties in proportion to their invested capital. In other words, both 
profits as well as losses in proportion to their share of the capital. 


f tl 1¢ mo odern commercial banks is the difference 

rec sive from debtors and the rate of interest 
other hand, the main source of income of 
ence between the profit it receives from the 
i 2 of the total net profit of the business, 
3 of the profit it gives to the depositors. 
ieen the profit-sharing ratio or percentage of 
will determine the extent of its profit. 
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A two-tier partnership will therefore be the basis of the Islamic bank 
representing the Mudarabah bank and the depositors of capital; and 
tier representing the Mudarabah bank and the entrepreneurs (Darib§ 
two-tier partnership will work smoothly and successfully only if 
receives a higher profit from the second tier to enable it to share it 
irst-tier and still make a profit. It is therefore necessary and desirablem 
bank should get a reasonable share of the profits, as a ratio or percenta 
the second-tier, so that even after sharing it with the first-tier, it sti 
some profit; otherwise it will not be able to meet its obligati 
commitments. For example, in the second-tier, profit will be shared 
the bank and the entrepreneur, say, at the ratio of 40:60 (or in percentam 
for the bank and 60% for the entrepreneur) the bank receiving £40¢ ually decid 
£100 of profit, and the entrepreneur getting £60 of every £100 of prog 
the first-tier, profit will be shared between the bank and the deposito 
ratio of, say , 60:40 (or in percentage 60% and 40% respectively), tha 
getting £60 and the depositor £40 of every £100 of profit from the businm 
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jepend upon the prevailing circumstances and the 
nk of ithe country. In normal circumstances, the ratio or 

il 1 be determined by the bargaining strength of each 
lr spotiations. In abnormal circumstances egal in ig a 
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f will be greatly influenced by a number Of outs de 


1. Influence of the Government 


The Government of the country may regulate the ratio o1 percentage of pig 

between the three parties. lf the Government wants to expand the ecamammm 
will tend to change the ratio or percentage of profit in favougiaiam 
entrepreneurs and the depositors and against the interest of the bangin 
other hand, if it intends to reduce the quantity of money in circulation: ty 
try to change the ratio or percentage of profit in favour of the bank ania 
the interests of the entrepreneurs and the depositors. 


2. Influence of the Central Bank 


The central bank may, in view of the over-all economic situation Of am 


interest of the country, consider it appropriate and desirable to makeuam 
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sonvinced of the practability of this system and have firm beli 
darts functioning, it Will provide a resonably balanced economic 
many of the evils of modern banking. 
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=) will be complete synchronisation between saving and investment 
)sommercial Danks are Organised on interest-free basis in the two-tier 

puise capital funds will be available in one form and for one purpose 
} jorinvestment, generally known as * risk capital’. 


wolical fluctuations will be conspicuous by their absence in this 
qv ior were Will be Nelther OVer-investment nor under-investment of the 
aia)” Many Sector of the economy. Capital funds will flow normally 
i SIMENY sectors at the required rate without causing any unnecessary 
ance inl the behaviour pattern of * prices of goods’ or ‘ profits ’ through 
enent of the lack of it. 


changes in the terms and conditions of the two-tier agreement betWeaml 


three parties regarding the division of profits between them 


(a) For example, if the central bank is following an expansionary policy 
wish to increase the share of the depositor and the entrepreneur in the pia 


of the partnership at the expense of the bank; . On the other hand) ifit 


supporting a contractionary policy, it will increase the share of the bank int 


positors and th 


profits of the business of partnership at the expense of the ak 
entrepreneurs. 


The working arrangement described here under the two-tier system is KNOwE 
the © Mudarabah Deposit Account ‘commonly known ’ Investmen 
deposit account * in modern banking economies and it constitutes them 
profit-earning activity of Mudarabah bank in an interest-free economy. Til 
are, however other kinds of deposits and subsidiary services and Dani 


as tne 


activities which do not form a major profit-earning function of the bankg 

constitute a significant part of the banks ’ services for their "hes nts. Bat thal : 
success of interest-free banking system rests upon the success of its main . 
€arning activities which, in the last resort, means its ability to ensure 
adequate supply of loanable funds for the industrial and business sect 


resulting in reasonable profits for all parties involved. 


Benefits of this system 


1 Por details see Reserve Ratio under Central Bank 


fe stabilitysohethe economy will be further strengthened by the 
itice Of anunlimited quantity of unreal money in the form of credit. 
umic/ banks Will not be allowed to create ‘ unreal ’ credit nine times the 
pier Original deposits as is done under the modern banking s) 
Wl De no) possibility Of Over-expansion or under-expansion of credi 
mereloresno fear Of disequilibrium in saving and investment. (1) 
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rte new arrangement the economy will not, again and again, fall victim 
epression, resulting in inflation and unemployment as in Western 
wmies; DUt Will’ Temain stable at almost full-employment level, safe from 
tl eliects Of depression as well as over-expansion. Hayek has very ably 
summarised the fate of Western man living under conditions 
ied by the modern banking system in these words: (2) 
fisnot within their power to do away with some fluctuations, seeing that 
pltter originate not from the policy, but from the very nature of the 
dem organisation of credit. So long as we use bank credit as a means of 
pine coor development, we shall have to put up with resulting trade 
s, They are in a sense, the price we pay for a spread of development; 
meding that Which people voluntarily make possible through their svi 
ai vich therefor, has to be extorted from them.” 
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) Hayek. FA. Von, Monetary Theory and Trade Cycle, pp.189—90. 
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interest) in all its forms, in cash or kind, and all other dealings in 
Pp interest, directly or indirectly , must be declared illegal. 


4. In the two-tier based interest-free banking system Over-expansionl ) 
under-expansion of credit, and hence, over-investment as well 28 Underdng 


ment of capital will be completely eliminated from the econo ‘etl ; oF 
my. Fi ge no distinction between a commercial and non-commercial 


ingin the country. Every Islamic bank, under interest-free and 
i r sple to do commercial as well as non-commercial business witho 
Sacions. 1s Would not place any undue burden on the aa 
eihe cistinction between a commercial and a non-commercial bank is 
pearing even in the Western economies. 


fe 


will flow steadily all the time into the investment sector according tor 
requirements of the economy as a whole, and no sector of the ecomiamm 
ever face the problem of over or under-investment. This baling 
equilibrium) between the two variables (i.e. investment and savings 
achieved and also maintained at the required level, keeping in linejaai 
demands of the economy and the national interest, by the willing co-Opem 
of the commercial banks and the central bank of the country. Theiiamy 
financial policies and the operation of different Reserve Ratios bya 
commercial banks with the co-operation and under the direction of the nt 
bank, will help in the adjustment of this eqilibrium at he proper and de 
level. 


me distiction between a Mudarabah deposit (i.e. an investment deposit 
fumaking) and other types of deposits known to modern banking 
ze ust be made clear by law to the public by every Mudarabah bank. 


oe 
ig should be Bonsidered a public service and therefore be eithe 
ae Of controlled by the state. Banks would then be in a better 
) pe along right channels and to the required amount 
h tending or withholding credit facilities in accordance with the loca! 
sO people, or the National interest of the country. 
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5. The parties in the two-tier system under interest-free banking wil 

greater profits because they will not have to pay the extra cos ist of capital 

form of interest. Thus, with the reduction in the cost of capital, the mal 

profits on all investments will expand in comparison with the yield from 

Wa) equivalent investment sectors in the interest-ridden economies. This a 
hide naturally give a boost to the economy partly through the developmentaa 
Hef q profit projects, which are not feasible under the present banking f 
aA because of the existence of interest on capital; and, partly through theg 
of the bank and the entrepreneurs who will work harder seca 
incentive of higher profits. (Both these factors will help to increase the pil 
of the parties under the new arrangement.) 


Te Mudoraboh Paris should also be required to provide their services in 
gttlement of { foreign trade payments and foreign capital investments (if 
jin the best interest Ofthe country. These banks would be in a much bettek 
avon 10 facilitate an increase in the volume of foreign trade and in settling 
iments tan the modern banks, which are simply profit-making institutions. 
be all, these banks will not, in any way, exploit foreign trade at any stage 
hon or abroad though they may, charge a reasonable commission for their 
ies f0 cover their costs, but since it will not contain any element of 
ieest Or profit, it will be much less than that charged by the modern banks. 


Organisation of Mudarabah Banks on the basis of Partnership 


As pointed out in the introduction it must be realised at the outset that Daim 
we can take any practical steps to establish and organise interest-free bankiagy 
is essential that the Muslim states be willing to give the undertaking of fi 
wholetiearted support and be prepared to enforce it by law. To ensurelim 
system's successful working once it gets under way they must be ve 
forbid all such practices and transactions which are 


) The Mudarabah banks will be completely different from modem) 
ommercial banks in more ways than one. Modern commercial banks do only” 


contrarv to the pur 
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f i W4 and philosophy of interest-free banking since these are bound t sindefl yweommercial banking; Mudarabah banks, on the other hand, can do pure 
1a | o qd 0 fl : E ; | : _ - 

| ae progress. onmercial banking as well as investment banking. In fact, investment banking 
tal . 


stheir main source of revenue. These banks are also expected to play a leading 
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somoters Of the bank. There is a partnership contract 


eP 
, bY ae to decide the manner in which the capital is to be used, 
le in f ee hl ote jating to the business, banking or investment etc. of 
POI ith tinaneineg Geveionpment projects In cOOperation with the amic 
1 | | ; apital for the 
Bank. Thus, Mudarabah banks will be doing three types of banking aigmam pe roble relating to the acquisition of more cap | 
the same time and place. They will combine commercial banking) iim iW P stent through loans are also settled by the management (i.e. 
banking and development banking in one banking system called 7m 0 at the time of the contract. 


Banking . 


British law, any two, but not more than 50 persons, may form an 
ot company in the manner prescribed by the law. They 
public subscription for any shares. On the other hand, 
scan be formed by any two, but not more than 10 persons in the 
partnership. In the case of Non-banking partnership, there is 
mit. For Mudarabah banking (limited partnership), we think 2 
ae quite reasonable with maximum of between 15 and 


the number of partners must not be very large. 


Its Organisation 


The Islamic banking system is organised on the principle of partnersiipias 
people who participate in it, directly like the shareholders, or indirectly 
the depositors of various types, are all its partners in different capacities & 
degrees, all sharing in its profits (as well as losses) according to the nai 
their deposits. 


The promoters of the bank — the shareholders who put up the capital i 
among themselves — will determine its total share capital and the value Oi 
share and then divide the share capital among themselves in any propia 
they like. It can be divided equally between them, each shareholder 0U ing 
equal number of shares of equal value, or unequally, different sharehOne 


weholders must apree at the time of the formation of their partnership 
ah banking on the following :— 


- " . in , will \ Ji of Profits 
buying a different number of shares of equal value. Whereby some WIKI 
contributed more capital than others. [he promoters can also tix the mii 
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gamer and i What proportion profits will be divided among themselves. 
imist be cleanly laid down in the partnership contract leaving no vagueness 
wine Matter. AS a matter Of principle, it is desirable as well as fair that 
: gould be Givided among the shareholders in proportion to the amount 
yi share capital. Similarly in the case of losses the same principle should 


as well as the maximum number of shares each shareh 


The shareholders participate in the bank on the principle of Shirkat Ainam is 


limited or free partnership). They are the active partners with unlimgy 


bility, and are held fully responsible for the repayment of loans and Gam ip), ie. losses'should be divided among themselves in proportion tothe 
ebts and liabilities of the bank in cases of loss in business or bankruptcy. \ wat of their share capital. The time or date of the distribution of profits 


organise banking business with their own capital and invite more pital ny ie mmeuer they ate to be distributed annually, must also be decided along 
basis of Mudarabah (ic. limited partnership), and also Shirkat (unlimigi_OUcieeVanimatters: 
partnership ), from the public. The Lineal perme contribute capital Gi 


and do not participate in the buisness of the bank y share its profit 
loss) with it. Mudarabah partners. sntike Biholies -are the sleeping partagguamgim No Direct Involvement in Business 


in the business. 


& bank will not directly enter into any kind of business enterprise but y 


we loans to Other parties on the principle of Shirkat or Mudarabahs 
ihe minimum and maximum number of sh: 


law of the country, and the amount of Capita 
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ihe document Of partnership is completed, they will register the 
ual partnership (which will include the names of the partners with 
i share capital) along with the document, with the Registrar 
[he bank will carry on normal banking business i. accepting demandih : f,istration Of Business Names Act or any other Act which requires 
current) deposits and savings (time) deposits without interest, while alana “ “on of such agreements. 
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(c) Normal Banking Business | 


other banking services on commission. 
jocument of partnership submitted by the partners to the Registrar 
(d) Borrowing of Money | vt state the rules and regulations and powers of the partnership. 
oa | | P (the management beyond the powers defined in it is ‘ultra vires’ the 
The bank will be able to raise more funds through loans under inten Fy and void. It must state the name of the partnership eg., Oriental 
loan scheme, if needed, to ex pand its business or on the basis of gis at _ snd partners etc. and the address of the registered office in which the 


Mudarabah. oe: 4 8 tomed. It must also state that liability of the members is 

(e) All business matters of the bank will be decided through nut 4 and give details of the share capital, showing its total amount and 

(Each hareholder will be free to receive a loan or to do any other im , to shares ig) total share capital of the partnership; £1 000,000: 
acn snarenoider Willi De [ree to receive a i0an O! 40 any OUer Oiliag ito 10,000 ordinary Rares of £100 each. etc. 


in his individual capacity, or on Shirkat or Mudarabah with anya 
individual or firm. 
(zg) Each shareholder is at liberty to leave the partnership at any time hig 


@ as0 contain the internal rules and regulations setting out the 
pie and the Way in which the partnership business will be conducted. Ii 
j show the practical day-to-day machinery through which the work of the 
partnership under the same conditions as himself with the consent of yup Will be carried On. This document is filed with the Registrar at the 
| be inherited by Rigas 0 incorporation and any alteration or change must also be filed with the 
| gia. The Registrar will then issue a Certificate of Incorporation of t 


It is however, desirable that reasonable notice is given before leaving gm 
there is sufficient time for settling the accounts, etc. : 
(h) In the case of the death of any shareholder his heir or heirs canjquam 


parties, or his shares along with profits (or losses) wil 
should he have so willed. The business of the bank is not ailected Inga 


way. In establishing q Mudarabah hank the promoters Wi || have Tt) 20 thrOtigh partnership from the date stated therein. which Will also contain the 
the following stages: seed number allocated to the partnership. 


They will first have to agree themselves on the conditions, and the tam 
he total share capital, and on the share of each partner in it and in prgieDIOMOlersenOWeare ready to take practical steps to launch thei 
y must then also agree on the terms and conditions on which they vl ltl nt venture. It is entirely up to them to decide when to commence the 
ivite the public for Mudarabah and Shirkat partnership; the retoggMeiephaseromtieln banking business, but a limited company muststart 
percentage according to which profits (or losses) will be divided between sbusiness within a calendar year from the date of incorportion, otherwise it 
shareholders and Mudarabah depositors on the one hand and the shareholdgnesomenvoldeandwill automatially cease to exist. The promoters may, 
and the Mudarabah entrepreneurs on the other and any other matters relaliigiiueer commence their normal banking business, i.e. accepting various kinds 
to profits. fieposits from the public after the Commencement of Business Certificate 
. m the Registrar, and delay its investment business till the total or major 
(ii) After reaching mutual agreement about the terms and conditions of & mylion of the subscribed capital is collected. | 
partnership, its investment business on the basis of Mudarabah and its gene 
banking business, they have to seek the help of a lawyer to draft a document] 
condom 


i) Bynow the bank will have collected a large amount of subscribed capital 
im the Mudarabah depositors and a reasonable amount of capital through 


If : partnership containing all and each of these conditions along with 


and terms covering every other aspect of business 


. Sones are tecnmically called the shareholders because they have 
various kinds of deposits. A portion of the capital from these depositeaaaaaanaan sj capital tote partnership by buying its shares. Each shareholder is 
oot of the partnership business in proportion of the value of his share 
io the total capital of the company, and he participate in its profit (as 


yh slo) accordingly. 


continue 1 ll ‘ 
ordinary customers of the bank without entering into any business deals. § as 
customers will be treated like ordinary depositors of current (or av abe naal ated ld oly 
accounts under modern banking and will be using the services of the Dam Bic” hag, 
: . gople wh re it their money in the bank for investment on the basis of 
. Ls eae lepos 
their normal business purposes. nea 


bch limited pe arinership) are called its Mudarabah depositors. They are 
with Mudarab Fe eitificates equivalent to the value of their deposits and 


ed ike ool except that the liability of each Mudarabah 


invested if the depositors are willing to enter into Mudarabah partnersinm 

the bank and accept its terms and conditions of profit-sharing. It is to DEI 

that many of the depositors of saving accounts will be quite ready t6 io 

| with the bank and become its Mudarabah partners. However a great tai 
| of the depositors of current or savings account will 


“ae 


i. | By this stage the bank will be fully operational as a financial institutiom™ 


all kinds of banking business like any other bank. It will be manageg Ak m share holder, is limited to the extent of his capital. Each 
earn ee til controlled by a board of directors (elected by the shareholders) witht De ar itor is : | partner in the business of the company and shares in 
; re j of paid staff, including managers, clerks, etc. Though the policy mati iit as We well ¢ is its | SS. 
| i decided by the partners (i.e. the shareholders), the actual running 4 
LI | ; management of the bank is in the hands of the Board of Directors. pectin p . 
See, \ndarabah deposi 
| 


depositors are the sleeping partners of the company and do not 
ny ac tive » part | ini ts ‘business, but have the right to check its accounts etc 


Main Participants 


The main categories of the bank’s participants are as follows: 


(a) Partners in Shirkat it their Savings or surplus money in the bank in varioug 


for 4 fe cus sto dy, or convenience are also its depositors. They includ 
- i Jo wh Aare ycit 
They are the promoters and real controllers of the entire business of thet Who deposit 


sit their money in demand (i.e. current) or 
ey are the people who initiated, organised and started the whole schema” : , 
act, they are the actual managers and controllers of the whole business : 
iability is unlimited and they take all the risks that may arise out Om 
business. In case of loss, each of them is liable for the debts of the compaty 
an unlimited extent. If the total debt or loss of the company exceeds its aim 


capital or total assets, it will be recovered to the full from the private asseli whic Eppos Ssit their money in the bank for convenience of transter or 
the partners who may sometimes have to sell all their moveable as well 


raWe finds are called its demand depositors. They are ablet 9 
immoveable property. | idraw a ny ar j0unt of their money on demand without any restricliogs S. 
mY are treat od like current account holders in the modern banks andya 


miileed payment Of their money on demand under all circumataund eS, 


iapective Of any profit Or loss to the bank’s business. 
= 


savings (1.6% 


Demand (or C Cur ent) Depositors 
- 7 ts » 


The shareholders (or the partners) will be issued with Share Certificates stalin 
the number of shares and the value of share capital he termsiam 
condition of partnership. 


) Depositors in Savings (or Deposit) Account 
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ber limit to their legal responsibility for paying off 
we Fund accummulated over a number of years 
meet such unforeseeable situations and their 
will become limited. 


The people who keep their surplus money in the bank for 
unspecified periods are its savings depositors. If they agree to they 
conditions of Mudarabah, they are treated like Mudarabah @ 
otherwise they are its ordinary demand depositors. If they decide tol 
Mudarabah depositors, they are issued with Mudarabah certificates# 
to the value of their deposits and enjoy all the rights and Oe 
Mudarabah depositors. 


ivestment for the commercial banks is to buy 
of successful industrial and commercial 
I) banks and financial institutions invest a 
ppurchase of such shares. These shares are bought 
thlike any Other commodity. The holders of such 
"company up to the value of their shares and 
nnua h on them. 


The depositors under these two categories are not entitled to anya 
bank’s profits. The bank may or may not demand a service chargell 
that is entirely up to the bank, but it is required under the regulatit 
Islamic Central Bank to maintain a certain percentage, say 40 pere 
demand (and saving) deposits, as a Reserve Fund for short-term int 
loans to the needy businessmen. 


ies with suitable modifications can be maintained 
ismanner of mal-practices of the modern stock 
buying and selling of shares wil! be forbidden by 
"a puarantee Of minimum profit , or are given special 

: nteres will also be declared illegal. There is every 
1 measure $y the market for common stock will develop 
and th prices Of all shares will be determined in the 
ietial profiteaming capacity of their respective 
yard the Muslim economy from the scourage of the 
nd speculative buying and selling and will thereby 
isiot trade cycles, the offspring of the interest-riddg 


-_ 


y 
toh ot 


(iii) Loan Depositors (or Creditors) 


The individuals or firms which advance loans to the bank tom 
multifarious needs are its creditors (or loan depositors). They are noty 
share of profits nor do they share in its losses. Their loan is guaramig 
must be rapaid under all circumstances, irrespective of profit § 
Technically, they are not the real participants and they have no rela 
with the bank except when they advance some loan for a certain pe 
time. As soon as the debt is repaid, their link with the bank ends there; 


: 


Investment Activities 


All banking activities relating to the investment of capital are organised ab ees te f — 
: : . , ; ; Siany ank me 1OuIG 
basis of limited partnership (i.e.Mudarabah). \he bank may also in | ae Seren will be t i pros ae 2 __ 
ver a fi ) ) YT lain t 1quidity | will be to buy govern du 
capital on the basis of unlimited partnership (i.e. shirkat Ainan), if it — Ys —_ 


will be in the best interest of the bank and the community. In order top . = and ppuimercan fim) spa ks 
adequate safeguards against the probability of loss, it would be wiser and ith ! profit ue its investment at all times 
best interest of the bank, the community and its shareholders to keepag he | ig ares, it will be neutralised by pS es 
percentage of the annual profits in the Reserve Fund to meet situatig : y tc spread out investment by buyingy¥a 
loss, damage, and other unforeseeable emergencies. If there is loss in any O avoid the risk of loss. 


it will be paid from the Reserve Fund without causing any unnecessary di 
or harrassment to the shareholders. Even if the liability of the shareholde 


The purchase of shares has another advantage fo; the 
bank to maintain its liquidity ratio at a reasonable |e, ele “nk: j 
these shares in the market whenever it likes to meet jt, fr at all}; 
In fact, the bank’s stock of shares is equivalent to h,, ard aNcia 
because it can be sold at any time for cash. = 


' ‘ 

j 
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Mudarabal bank will be to invest funds on the 
by vancing money to enterprises for investment 
a ture with the object of profit-sharing) as 
sommiercial banks in the two-tier system of banking 
many y other functions. They will receive deposits 
istody, and convenience; issue traveller's cheques, 
1 pla 6 to place, take delivery of various kinds of 
, making payments for them and acting as 
te a, hem On payment of commission or fee, buy 
iwand by industrial concems for collecting dividends 
lilyeconvertible cash; and advance short, medium, 
iculture and trade. 


wil be advancing money to enterprises for 
wmumerce and agriculture. It will also deal in shares 
pyeume ZOVermment and private companies. The bank 
terest iree loans to businessmen out of its loanableg 
) € trom the demand deposits of the people. Thus, i 


imercial Danks will be engaging themselves on a largé 
ntr national industries and concerns 


ing system, we will find that the concg 
radual change. The modern banks are no 
| Sc sal lines of commercial banks which advancegae 


al: a Because of the struc 
Meine Various countries, even the distictior 
Ma development bank is undergoing a rapid 


j 
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The purchase of shares has another advantage for tp. 


Meee ws 8 : le bant. | 

bank to maintain its liquidity ratio at a reasonable Jey.) jj : 
Tee at ay 

these shares in the market whenever it likes to meet jts al tin 


t 
Nan Me 
In fact, the bank’s stock of shares is equivalent to Nard ¢ 


Ao 
because it can be sold at any time for cash. vas] 
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idarabah bank will be to invest funds on the 
ad ancing money to enterprises for investment 
iculture with the object of profit-sharing) as 
mmercial banks in the two-tier system of banking 
any other functions. They will receive deposits 
py and convenience; issue traveller's cheques, 
place ‘to place, take delivery of various kinds of 
ts, making payments for them and acting as 
tees to them on payment of commission or fee, bu 
ind by ‘industrial concerns for collecting dividends 
ponvertible cash; and advance short 


The dium. 
n 3 priculture and trade. 
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-5S wi be advancing money to enterprises fo! 
»mmerce and agriculture. It will also deal in shares 
bY the government and private companies. The ban! 
nteres free loans to businessmen out 
ase from a the demand deposits of the 
mmercia Banks will be engaging then 


ntr ational industries and concerns 


t of its loanable 
epe yple. [hus, in 
a on a large 


1 banking system, we will find that the conga 
gr dual change. The modern banks arejng 
sical lines of commercial banks WI ich adva 
y days, (commonly known as ‘sé fi 
We considerably changed since then; 
™ loans but also provide medium afi 
Nd agriculture. Because of the structll 
Me Various countries, even the distl 
development bank is undergoing a rapid 
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1. Accepting Deposits 


Like any other modern bank, the Islamic bank will accept 


: 


(a) Time or Fixed Deposits (i.e. Mudarabah Deposits) 


The main and primary motive of the depositors | 
finance (i.e. profit) motive’. Their chief object is to ean 
which they are not using. [hese depositors earn interest 
the modern banking system. The very nature and | 
undergo a fundamental change under interest-free ban} 
be called Mudarabah’ or ‘investment’ deposits and 
profit-earning activity of the bank on the principle 

to the two-tier banking system (chapter five). If there | 
such funds than are availabe under this category, | 
the second type of deposits discussed below. 


However, in cases of excessive demand for investment f 
at the central bank of the country for loans for this pu: 
under the present banking system. 


(b) Savings Account Deposits 


These deposits are also chiefly motivated by the 


Now the commercial banks are widening the scope of their olf 
commercial banking structure to include development and investmeng 
and are thus engaging in profitable projects. It would not be surprg 
lies in the 
distant future. Thus, an Islamic bank, like any other modern bank,} 
a variety of services to the community in various capacities 


become more profit-sharing than mere interest-aming boc 


leposits On 
from the public, who have according to Keynesian analysis 
depositing their savings. The chief motive of the main cate 
according to Keynesian approach is ‘liquidity preference 
examine how this analysis of ‘motives applies to the three 


sores of der 


deposits in the modern banks, namely, (a) lime or Fixed | 
Account Deposits; and (c) Demand or Current Account De; 
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Ome profit on them. The chief difference 
the Savings Account Deposits lies in the 
dple who have deposited these funds. The Time 
dy businessmen and other wealthy members of 
essive funds which they cannot utilise and 
they lack information about investment 
1ey lack the initiative to take a risk themselves. 
he primary motive of saving is ‘investment’ or 
while their secondary motive may be 
hesian sense. 


itTerent tm 


mary motive of the depositors in the Savings 


and saving 

main cate Snary motive’, while their secondary motive may 
e posits; (D) inance (i.e. profit) motive’. The depositors in this 
nett he middie classs who resort to saving chiefly 


Mtive” unlike the Time Depositors. They prefer to 
me Savings Account because they wish to earn 
ngs ‘Under the modern banking system the banks 
tm 1Oans On interest to other people, or securities 
Money available on demand. Under interest-free 
Mayeinvest whole or part of these deposits on the 
larabc y»or buying the shares of some successful 
rms in Oraer to Keep part of its funds in readil; 
a 


i sj 
ie 


ccount Deposits 


Hiose people who deposit their funds under t 
Somemotive for keeping the extra liquidity ready 
for spending and making payment toc 
der Ositors is not to earn any income on their deg 
ate and readily available for use. The banks dom 
© these depositors, but instead charge them 
Mmeurred in maintaining their account. Tf 
loans payable on demand and no profit 
yment in full is guaranteed by the cen 
ter what happens to the bank. These de 
books for their daily use to draw, tf 


Jil 
; 
; 


.~ = > 
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$ concerned with the investment of the 
ee : ; 

basis and the deposits under discussion are 
ary motive’ and transaction motive or 
of these funds, especially the demand 
se them and are, therefore , not interested in 


The Islamic bank will not invest any part of these deposits for mak n them do not expect any return or income from 
but will keep a reasonable amount of it for making short-term iff 4 al and reasonable to expect that the bank 
loans (Qard al-Hasna) to needy industrialists and agriculturists, wii | ieast a major portion of it, in long-term 
otherwise qualify to receive a loan. It is quite appropriate for the ba ‘Ofit. But it is desirable that a major portion 
interest-free short-term loans as well as over-draft facilities from ting t ne short-term loan requirements of its 
of deposits for which it pays nothing to the depositors. Howe az 

portion of these deposits may be used for buying industrial shares Wi ie 

the funds in near liquidity form and, at the same time, will eam $0 Te 

If the profit from this source is sufficient to meet the expenses off scount is slightly different from this 
then it may not charge the demand account depositors for maintall yosits are motivated primarily by ‘precautionary 
account, but if the cost of book-keeping, administration, clerical Wf tive m be the ‘earning of profit’, The bank 
becomes unbearable, it may charge a small fee from them to cover itse 
like the modern banks. 


payments to other people from their funds whenever ¢! they wish 
limit. 


dortion Of these funds in long-term investment 
pain ain, it will be desirable that some portion of it 
n indu shares which will enable the bank to 
iquidity form. However, it is for each bank to 
Sto be kept in liquidity form, and how much is 
tein as far as funds under savings account and 


of Tatio will be determined by experience of 
“Ng 
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2. Banking Business 


The experience of banking over a period of time has shown that in pra 
last two depositors (i.e. of saving and demand accounts) do not withdtd 
funds all at once; instead they draw a small portion occasionally and mii 
remains with the bank most of the time. The proportions of funds wil 

from the banks by the depositors varies with different countnes | | 
influenced by ned factors, i.e. the economic habits of the people Mt sOmpatatively simple. They are chiefly interested 
stability, industrial development, the use of cheques and theg bp sand the bank can very easily invest a major 
creditability of the banking system, etc. _-. EM mivestment projects and keep a small 


me 
- 
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> 
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The Islamic bank, like any modern bank, will use a considerable pat 
total deposits in investment on a profit-sharing basis and not on interest 
invest these funds in short-term industrial , commercial and other profi 
but secure enterprises, on profit-sharing basis. It is desirable that these? 
are invested mainly on a short-term basis, preferably in industrial shares a 
will enable the bank to earn profit without blocking its capital for ald 
period (because the industrial shares are like ready cash and can be sold of 
market at any time). This is cautionary advice to the bank about the used 
funds deposited in savings and demand accounts. 


/ 4 
tal either through Shirkat (unlimited partnership) JT 


f its revenue is derived from its share in the prom 
irable and necessary that it should diver 
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lake sure that its liability is limited to the 
he business in order to safeguard the interests 
i@) most appropriate and desirable form of 
bah (limited partnership). 


investment of its funds to ensure a regular income from its venitures 


(a) Shirkat Ainan (Unlimited Partnership) 


The bank may invest its capital on the principle of unlimited part 
such, it will sign a contract of partnership with the enterpriser af 
participate with him in the management of the enterprise in order 0 
its interests. However the option of active participation in the busi 
this type of partnership is open to the bank at all times. 


yth Islamic bank is to give its capital to 
im the principle of Mudarabah. Both the bank 
‘Ofit (but not in the loss which falls on the bank) 
Wich are clearly stated in the contract of 
lef participates nor interferes in the day-to-day 
however, ensure at the time of contract that its 
laram, makruh, or unsafe enterprise. It may also, 
suarantee from its partner as a part of the contract 


ied only in certain specified profitable trades or 


In this case if both the parties have made equal contributions to Um 
capital of the business, they will equally share the profit (as well ask 
business. For example, if the bank and its partner decided to invest 
in business, each contributing £50,000 and the business has yielded al 
of £20,000 during the first year, each will receive a net profit of £10s 
it. And in case of a loss of £5,000 during the first year, each will pay 
the partnership to enable it to carry on its work. 


the accounts of its Bee and its business 
Sin Order to ensure that the conditio 


" 


ns OF the 


ce) 9 by him. Whenever it finds that any clause of t! 


If the capital contributions are unequal, the share of the partn 
unequal, each receiving his share of the profit in proportion to his ci | 
example, if the two partners have wrested £100,000 in a businessim contract is not fully observed by une partner oO! 
contributing £75,000 and the other £25,000 and the annual profit has : to terminate the contract unilaterally by givi 
£10,000, bank will receive £7,500 areecrusrter of the profi wer party. The profit is shared by the partners a 
partner will get £2,500 (one-quarters). artr Ersnip, but the bank is free to re-negotiate 
ikes. (it must be remembered that the shares o! 


jeuixed as percentage or ratio of the profit and not 
If the bank compels its partner to give it a greater share of the profit¢ fomexample, 40% or 2/5 of the profit for the bank 
proportion to their respective contributions, the partner may relusea @eariner, but not £5,000 or any other specific amount 
into Shirkat with it prefering instead to take capital on limited pam re ). The Dank Will in consultation with its partners, fi 
(Mudarabah) with it or any other bank and share the profit accor 


Meprotit Of each partner according to the amount off 
~4 er - 
ite it may also fix different percentages or ratio 

riners at the time of the contract. 


mutually agreed terms — pay it one-quarter, or one-third of the profity 
less. It is , therefore, in the interest of the bank to agree to share thep 
reasonable terms and not to compel its partner to agree otherwise 


= to Industry in General 
In fact, Shirkat partnership is suitable for the bank 


participant in the business, which, for the bank i: Mtmost to assist in the industrial develop 
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investment of its funds to ensure a regular income from its ventures Erbin in ones ious nes 


le business in order to safeguard the interests 
most appropriate and desirable form of 
(a) Shirkat Ainan (Unlimited Partnership) abah (limited partnership). 
The bank may invest its capital on the principle of unlimited part 
such, it will sign a contract of partnership with the enterpriser a 
participate with him in the management of the enterprise in order tt : | a 
its interests. However the option of active participation in the Dust af the Islamic bank is to give its capital to 


this type of partnership is open to the bank at all times. ; n the principle of hale Both the bank 
fit (but not in the loss which falls on the bank) 


Which are clearly stated in the contract of 
Participates nor interferes in the day-to-day 
1Owever, ensure at the time of contract that its 
laram, makruh, or unsafe enterprise. It may also, 


In this case if both the parties have made equal contributions tou 
capital of the business, they will equally share the profit (as well ase 
business. For example, if the bank and its partner decided to invest | 
in business, each contributing £50,000 and the business has er 1 guarantee from its partner as a part of the contract 
of £20,000 during the first year, each will receive a net profit of £10, ed Only in certain specified profitable trades or 
it. And in case of a loss of £5,000 during the first year, each a pay 

the partnership to enable it to carry on its work. 


heck the accounts of its partner and its business 
If the capital contributions are unequal, the share of the partner Resin Order to ensure that the conditions of the 
unequal, each receiving his share of the profit in proportion to his caf by shim. Whenever it finds that any clause of the 
example, if the two partners have invested £100; 00 in a businessyl Contract is not fully observed by the partner or 
contributing £75,000 and the other £25,000 ana the annual profit Mi terminate the contract unilaterally ° giving 
£10,000, bank will receive £7,500 (three-quarters) of the profit, tner party. The profit is shared by the partners as 

partner will get £2,500 (one-quarters). ir oe: but the bank is free to re-negotiate its 

Se(it must be remembered that the shares of the 
ixed as percentage or ratio of the profit and not 
If the bank compels its partner to give it a greater share of the profitt or esample. 40% or 2/5 of the profit for the bank 
proportion to their respective contributions, the partner may refus artr er, Dut not £5,000 or any other specific amount 
into Shirkat with it prefering instead to take capital on limited pj \w The bank will in consultation with its partners, fix 
(Mudarabah) with it or any other bank and share the profit accog profit Of each partner according to the amount of i 


mutually agreed terms — pay it one-quarter, or one-third of the profity yf it. It may also fix different percentages or ratios 
less. It is , therefore, in the interest of the bank to agree to share the pf Timers at the time of the contract. 


reasonable terms and not to compel its partner to agree otherwise ‘i 
sto Industry in General 
In fact, Shirkat partnership is suitable for the bank 


participant in the business, which, for the bank is wu itmost to assist in the industrial developme 


354 


country by providing all kinds of financial help (ie 


the required funds are readily available to genuin 


and business point of view the party is sound and 
investigate the industry thoroughly, and only 
report from its experts will advance the loan. 


. short, 
long-term loans) to industry. It will take all possible measures tog 
e applicants. They 
however, make sure that the industry concerned is viable and likely 
profit. Like the modern banks, it will satisfy itself before advancing 
the party is financially and business-wise sound and trustworthy} 
ensure the safety of its funds. To ensure the safety of its funds, it wil 
modern banks, satisfy itself before making any advance that 


rom ¢ 
trustworth 
alter receiving a Sau 
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S until the loan is returned. The partnership 
Mer is discussed under the organisation of the 


ee 
li tr 
ry 


Ose functions which are normally done by 
ige any interest from any of its client. It will 
ds from one place to another on reasonable 
: “4 of jewellery and other valuables of its clients. 
8 either On reasonable commission or just as 
. The bills of exchange will be accepted like 


‘ 


vi ld. 


The profit (or loss) will be shared by the parties in accordance int erest by the bank but these must be cashed at 
following pronciples clearly laid down in the contract: (1) Industrial Eno circumstances in the interest-free economy, 
of the country; (2) Amount of working capital of each partner @im in circulation after the expiry of their period. 
Duration of the loan. All matters relating to the amount , time or | th 


payment of the profit (or loss) and other relevant proble 


between the partners by mutual agreement 


expansion or improvement of industry and will become its 
of the proportion of its capital to the total capital of the ind 


5. Loans for Trade and Commerce 


according 
conditions of the contract. The bank will provide working 


The bank will advance loans to individual traders as we 


basis of Mudarabah. A partnership contract, stating the 


* of capital, the terms and conditons of the contract, and the 


wnier t0 
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each partner (as a percentage or proportion) in the profit 


relevant matters, will be signed between the parties. 


general, will be based on the principles explained above wu 


of the Islamic Bank. 


6. Loan for Agriculture 


The bank will provide financail assistance to agricultu 


improvements in land on the basis of Mudarabah. The ban! 


of ownership of the land to the extent of the value of its ca) 


ms will Be 
the ter 
capital for : 


respective 7 
wil ww ba =» 
i 


: successful and healthy circulation of bills of 
ues, ‘without the involvement of the element of 
ulus Mo profitable and successful industries. 


-~ 


sncourage Various industries by buying their shares 
vill | ncrease industrial tia and at the same 
i Ome income from the prc f industry. In 
Onal services will also be provided by the bank to its 
epo: sit ana foreign exchange facilities, the issue of 
"and trustee business al! of which 


" foe banks. 


fit Ss oO] 


will be done on 
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or ae Shares 


feinvestment for the commercial banks is tot 
hares and the shares of successful industri 
oem times, all banks and financial ing 
apital i in the purchase of such shares. They 
ket like any other commodity. The hol 
aM € company in proportion to the valueo 
Berofits annually or bi-annually on them. 
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The buying and selling of shares with suitable modifications can be 
in the Muslim economy. All kinds of mal-practices of the modem 
markets, espically the speculative buying and selling of shareg 
forbidden by law. All shareswhich carry a guarantee of minimum profi 
given special interest treatment will also be declared illegal. Therelim 
likelihood that, after such measures, the market for common stock willl 
and grow on healthy lines and the price of all shares will be determing s 
Open market by the actual profit-earning capacity of their reg age: 
companies. This will guard the Muslim economy from the scouragé 
modern stock exchange with speculative buying and selling and theret 
free from the evils of trade cycles, the offspring of the interest 
economy of the western World. a 


cir d of short-term loans free of interest to industry, 


i 
—* <a 
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imerce. It will neither charge any interest nor demand 
tion in return as profit on such loans. These loans will 
as (Qai d-al-Hasna) on behalf of the bank to help 
Mirade during difficult periods. Industrialists and 
rt-term loans during the period when their goods are 
fall) short of cash. Agriculturists also find themselves 
he harvest season and when they are marketing their 
LC ng centres. Short-term loans can be very helpful 
over Short difficult periods, and once these periods 
The purchase of shares has another advantage for the bank: it will hel Gan) be returned without causing any financial 
bank to maintain its liquidity ratio at a reasonable level at all times, bee nk. 

can sell these shares in the market whenever it wishes to meet its fif Y 

commitments. In fact, the bank’s stock of shares is equivalent to hard@ ; 

liquid money because it can be sold at any time for cash. fyindeed impossible, for such people to get short-terml 
an interest-free economy, owing to the difficulty in 
Jor periods of one to three months. But loans can be 
nuch difficulty from the commercial banks on interest 
stem. It is, therefore, desirable and necessary thateait 
I ovide such interest-free loans to industry, tradename 
ir difficult periods. Such funds can conveniently bea 
ple from the current account deposits. It is quite in 
hould keep a fixed Reserve Fund from these depc 
bank pays nothing to these depositors, it Cam ven 
funds to industry, trade and agriculture tong 
Before it can advance such loans, however) the) Dat 
table guarantee from the debtors to ensure the payr 
“7 


The best way for the Islamic bank to earn some profits from its liquid 
and maintain their liquidity as well, will be to buy Government im 
shares and shares of different industrial and commercial firms 
diversification of investment will ensure an over-all profit at all times, 
is a loss or no profit on some shares, it will be neutralised by profits omg 
It is always the best policy to spread out investment by buying various 
shares in the market to avoid the risk of loss. 
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king force and for meeting other similar situations. 
between one month and one yearr as 


demand for cash, the bank will set aside a certain amount of the 
demand deposit to make short-term interest-free loans to business 
the instructions of the Islamic Central Bank, and will invest the 
partly in buying shares and partly in Mudarabah partnership in somemm 
enterprises. ' y need ca h for various purposes for a period of one 
Bough to determine the profitability of the 
le share of each partner. The bank can very easily 
fit-sharing basis and, at the end of the year, share 
: Under certain circumstances, the bank 
as (as Qard al Hasna) to the hard-pressed 
the Current Account Deposits is fairly 


The reason for treating short-term loans in this manner is that theiri 
on a profit-sharing basis is neither practical nor suitable, especialy 
are advanced to meet urgent and temporary needs of businessmen. It} 
very difficult, if not impossible, to prepare profit or loss accounts# 
advanced for very short duration, i.e. less than three months. As these 
normally of self-liquidating nature, the bank would not find it @ 
arrange them out of the credit reserved for such loans. In addition} 
can also make overdraft facilities to its depositors and 
accommodation to the Government from this fund . 


ssvear loans to farmers in need of loans of such 
Beepropriate that these loans are always given as 
In case of short-term loans of longer duration, (from three mont na) ee nd of Current Account 
months), the bank may advance such loans on the basis of profit 
especially for one year or two year loan because it would not prem 
difficulty to prepare profit or loss accounts for such periods. Beside 
periods are sufficiently long to warrant a share of the profit or loss ff | 
businessmen who have used these funds. re 
idividual industrialists and firms who will need funds for 

mye periods fOr various reasons and will have to 
a short-term requirements. Their likely half or 
fit'can be determined from their annual rate of profit 
lso As to determine the earnings for a shorter period, sai 
if it is not possible to determine the actual earnings on 


) tof borrowed capital during these short periods. 
4% 
sq 


As will be explained later, the bank would be quite willing to give sua 
free of interest( Ct >L2,~ )to businessmen for a number of reasom 
Islamic Central Bank usually offers facilities of re-fianance agaifl 
interest-free loans advanced by the bank and also the use of the other pa 
of demand deposits in profitable businesses on profit-sharing basis. If 
Withdraw such facilities in case of non-compliance with this conditx 
making interest-free loans. Above all, the granting of such short-term loang 
greatly increase the bank’s creditability and reputation in the ey@ 
businessmen receiving interst-free loans. And there is every likelihood that 
the increase in their profitability, the bank’s share of the profits will also 0m nh short-term 


get Na position to grant even these short-period loans ona | 
t it will be desirable and preferrable for the bank to give 
lo pan free of interest (as Qard al Hasna) from its Reserve 
ent Account Deposits on which it pays nothing | to it 
sitors. Since the bank receives these deposits without makir ng 3 
ent, it see ms Piste right, that it should help industry, trac de anc 
fue with short-term loans without any charge. The bank i 


The bank will provide short-term loans to industry for buying raw-material 
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‘force and for meeting other similar situations. 


| s between one month and one yearr as 
demand for cash, the bank will set aside a certain amount of them 


demand deposit to make short-term interest-free loans to businessm 
the instructions of the Islamic Central Bank, and will invest thei 
partly in buying shares and partly in Mudarabah partnership in some 
enterprises. ee 

Neash for various purposes for a period of one 
Byenough to determine the profitability of the 
be eo s 12 8 of each partner. The bank can very easily 
fit- shat g basis and, at the end of the year, share 


The reason for treating short-term loans in this manner is that thelial 
on a profit-sharing basis is neither practical nor suitable, especiallyiwl 
are advanced to meet urgent and temporary needs of businessmen. 10 iS partmer. Under certain circumstances, the bank 
very difficult, if not impossible, to prepare profit or loss accountsa yans as 200 ly | oans (as Qard al Hasna) to the hard-pressed 
advanced for very short duration, i.e. less than three months. As these 1¢ Reserve Fund | from the Current Account Deposits is fairly 
normally of self-liquidating nature, the bank would not find it dif 
arrange them out of the credit reserved for such loans. In additions 
can also make overdraft facilities to its depositors and # 
accommodation to the Government from this fund . 


r F | 
@-year loans to farmers in need of loans of such 
ah ppropriate that these loans are always given as 


asic from the Reserve Fund of Current Account 
In case of short-term loans of longer duration, (from three mont 7 


months), the bank may advance such loans on the basis of profit-lt 
especially for one year or two year loan because it would not prem 
difficulty to prepare profit or loss accounts for such periods. Beside 
periods are sufficiently long to warrant a share of the profit or loss iif 


; ho | d these funds. 
businessmen who have used these lunds Vindustrialists and firms who will need funds for 
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| iy Mperiods for various reasons and will have to 
their short-term requirements. Their likely half or 
ait can be determined from their annual rate of profit, 
Ise LO determine the earnings for a shorter period, say 
f t is not possible to determine the actual earnings on 
Pborrowed capital during these short periods. 
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As will be explained later, the bank would be quite willing to give sua 


free of interest( tC >Ls2,~> )to businessmen for a number of reasot 
Islamic Central Bank usually offers facilities of re-fianance agall 
interest-free loans advanced by the bank and also the use of the otherpt 
of demand deposits in profitable businesses on profit-sharing basis. If 
withdraw such facilities in case of non-compliance with this conditi 
making interest-free loans. Above all, the granting of such short-term loam ny =f 
greatly increase the bank’s creditability and reputation in the eyé | - bOsItion to grant even these short ‘period loam ns 

businessmen receiving interst-free loans. And there is every likelihood that ing { gut it will be desirable and preferrable for the be tog ‘ive 
the increase in their profitability, the bank’s share of the profits will also gt | short-term loans Iree of interest (as Qard al Hasna) from its Reser 
Suite it Account Deposits on which it pays nothing to 
bank receives these deposits without m aking 
el lite right, that it should help industry, rade 
: oc term loans without any charge. The bank is al 
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The bank will provide short-term loans to industry for buying raw 
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expected to advance these half and quarter-ye 
charge from its Reserve Funds. 


ar loans to “griCulture fig 


arguments of these people, we find that there is 
contract of Mudarabah which negates the 
sf hr Ae ™m _ The problem of any time-limit with respect to 
The bank has absolutely no moral grounds to charge anything on th ‘ | frelevant because most of these loans, as already 
short-term loans. It has considerable unused funds from the Curent cc 4. an be 7 give nto th various applicants out of the Reserve Fund from 
Deposit as well as from its Saving Account Deposit which can easily bellied ee vithout any charge or profit-sharing (as Qard al Hasna). 
meeting one to two-monthly loan requirements by industry, agriculttiig the case of one to two-year loans, any profit can very easily be 
trade without any need to charge. {either with reference to the actual earnings of that year or to the 
nnual earnings of that firm or individual businessman, without 
the interest of either or of the partners (i.e. the agent or the bank). 


(c) One to two-month loans 
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Industry can easily secure these very short-term loans from the comm 
banks on interest in the modern banking system, but it will not be possi 
industry or agriculture to obtain them in an interest-lree economy, 


ase SU sta.) og : : ranging lection is that the Islamic bank will not be able to advance loans to 
therefore, essential that inds of very short-term loans, om PEE Ee Sad “a 

yr DUSINessmen Whose 
month to two months and in some cases even six month loans, must beg | ee > capital is already invested in it; for it will be 


1 INCIDIE yt Mudarabc 
by the Islamic bank from its Reserve Fund without any charge. pie s , the borrower being both the agent and 


and in the Same transaction. It is argued that this 
t in a sonilict Of interests on the grounds that as the 


nd i Pr = at the same time, he will always work 


(d) Less than one month loans 


Many firms or individual businessmen may need cash for less than one mag 
to improve or supplement their liquidity position. Any retums on suchg 
period loans is out of the question. The amount of the loans under Seg 
(c) and (d) will be strictly limited and will only be given to those persom 
firms in the most genuine need. The bank reserves, moreover, the ngi 

make some charge from the borrowing parties to cover its costs. 
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fentot a conflict of interest ’ is greatly exaggerated. 
laras are taken at the time of the contract between the 
id reasonable security is obtained from the latter, there is 
2 ee mt should not work smoothly for the benefit of 
galor moral objection seems to arise if a few 
the form and terms of the contract of Mudarabah to 
385 ficie atly and effectively to the advantage of both the 


there is no legal barrier, we can always adopt Mudarabahy 


it ti 


Some critics misguidedly question the feasibility of short-term loans Um 
two-tier Mudarabah banking. They argue that no short-term credit cal 


supppplied by the interest-free banks because the loan in the contract organisat wonal change without any fundamental alterations#é 
Mudarbah is supposed to be a long-term loan. They emphasise that “ sug ) mi 


: rinciples to me et Our needs and requirements provided we donot 
loan is, by its nature, a long-term, for the contract of Mudarabah is to perfor ty rules of Shar 


Meonaniah. And there is no justification for calling such an 
a transaction whose duration cannot be exactly determined.” Mudarbal 
contract, according to them, is absolute and no time limit can be placed om 


leviation * from the original necessitated by its ‘ failure and 
specially when we know that the so-called ‘ original ” was” 
because the duration of the transaction in the Mudarabah contract cannot re 
exactly known; and the profit cannot be determined unless and until 1 


1 hed Quran nor Sunnah of the Holy Prophet, but was generally 
sompanions of the Prophet as a useful and beneficial form 
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eas pcove & VeTY eiiective, successful and popular form of short-term 
ol business, of interest. Iiissaiso Gesirable that bills of exchange of short 
joi about three months or less), should be accepted without any 
hough the rate of profit for three months on the capital involved 
Tae | eee sjaiiteds Mis) step will greatly facilitate and stimulate trade and 
durations from the Reserve Fund kept from the Current Depogiaimm _qisactions inside and Outside the country. 

purpose. [he bank can fix a Reserve Ratio. say of 25% 


y of 25% of the Resenversy 
specially reserved for short-term loans (as Qard al Hasna) without aig 
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ihus, we find no real trouble in advancing short-term loans Of Var 


and these will be given to deserving applicants after they have been thOrouph : that the availability Of interest-iree loans will create an artificial 

scrutinised by the bank. | for loanable funds because inefficient businessmen will enter into the 
merely wget such loans. As such, demand will far exceed the supply 
sae wunds and the bank will find it difficult to distinguish between : 

Allocation of Short-term Loans sand agenuine and deserving borrower. 

There is no doubt that the allocation of short-term interest-free Gaia 

present some problem of adjusting the limited supply of funds to the demir 


made upon them, but we hope it can be solved without much difficultyed Se nee coment <a Brostierm eee a or me 
start with, much of the demand for call money and short-term credit not find much difficulty “ distributing its loanable lunds among 
comes from within the financial sector, will be preatly reduced due to ft ; borrowers as already explained. Every Tom and Harry will not be 
decline in the size of this sector after the abolition of interest. ! obtain these loans because bank will judge the needs of the borrowers 


shel long-term capital investments which are the determinants of the 
sum teguirements Of the industry. Besides, the bank will have the option 


- - . P , | wtih 4 _ nce : . 
The normal demand for short-term loans may be estimated with reference tf e prefere to its own clients 
the volume of long-term investments and the extent of trade credit (cred 
' mutually given by one firm to another) and then the loanable funds avai ? 
i. ‘i 


“¢ 
may be allocated by the banks among borrowers on the basis of the foliam™ 
principles: — (1) 


plank Suiltinas that there is an excess of demand over supply of loanabl 
Sm the market, it may, if it thinks fit, lower the 


margin of such 

pnmodation and apply more strict standards in assessing needs and 

(a) Specific credit needs of a firm. muleisecuniuesmesiesiaes, the quality of the security offered and the 
(b) Social priority of any enterprise. 


irorthiness of the borrower concerned wil! also help in decreasing the 
(c) Nature of security offered against loan. 


ive demand for loanable funds.” If there is persistent 
d) Whether the applicant has also obtained long-term advan 


disparity between 
inces fromiuiht 


and and supply , Setne islamic Central Bank may consider revising it§ 
- bs Mraio— tne ratio of loanable funds to the total demand (1) 
(e) Annual, monthly or weekly average of the applicant’s balance in cll 

account with the bank. 


bank for the same enterprise. 


Bough there will not be any interest charge on these loans, the bank mays 


‘Tealise its service charge in the form of a fee per application for the 
Average balances in the current 


accoun}l OT ati anni mt oor 


ppucant in the bank shou (1) 4 
provide a reasonable basis for providing overdraft facilities to its clientsamm 
| ic br: ppt M.N., paper read at the Economic Conferer roaniced hu +. (3 | 
3 } , Paper read at the Economic Conference organised by thGamEMmeumer Oredit (ive. Personal Loans) 
; islamic Council of | UTOpe in Lond: iT) April, | “7 *) 
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Personal loans are given by modern banks in the Western countriésigmm 


purposes, but they all carry interest. The loans are usually repaiiam 


242 

hank y7e 

DankS adopt multifarious methods to encourage 
customers in small instalments 


Thi thod jay 0 ewives, to take different kinds of loans from them to 
us method is very common nn We 4h ae 

, 3 | a aiy needs Of Various sorts. Some of these methods are:— 
industrial countries of the West where banks issue credit cards to them Ey i. 
The amount of credit varies from £10 — to £200 — dependingam 


position and creditability of the client. The banks charge a very Higa 
interest on these loans. 


en 


ao m and commonly used service which has helped 
and’ for a Varieties of goods from all sections of the 
Consumer credit, or credit for non-productive purposes, was general is the bankcard (e.g. Barclaycard, Midlandcard). It 
in the past to meet unforeseeable circumstances, or acute personal Gitig as Doth a edit mard and a cheque guarantee card. Anyone over 
but, it has undergone a major change in the recent years. Firstly, it ism Kc 6 may apply for 0 ne at any time, but normally the bank prefers to 
confined to the poor in the lower middle class but has become a noma mer tun his or her cheque account for six months before 
of life among the middle and the upper middle classes. Secondly, the om yankca P. 
consumer credit is not to meet the needs of the people under atm 
conditions, but to assist in raising their standard of living through thet irittrerd 
of durable consumer goods, including furniture, television, washing mm i 
and even houses, etc. This higher demand for credit on the part of comm 
is the direct result of a planned campaign through radio, television and 
means of publicity by the producers and sellers of these goods. 


. oo fead Of cash or cheques to obtain goods or service 
1 pane ever yOu see the ——-—--—-—-Bankcard Welcom 
in in effect, that you can have an ‘account’ at thousands 


5, garag a nts, hotels, main railway stations etc. 
The created demand for the newly developed durable consumer item ae ees 


tempted the people of the middle class to raise their standard of Iva Fh, cs yc ee 2) of all your bankcard trans 
advance of higher income expected in future, or sometimes even withouml Bes: -c ¥ ie ae eee Fu wish, y orn ae we 

expectation. In the latter cases, the repayment is made out of the wageaa a : — ty. You then need pay omy a proportion of the 
salaries) of the people over a period of time.” (2) wed an Ma spread the remaining cost to suit you 


will eres interest on the amount owed by you. 


throughout 
esent ithe Card, sign the sale voucher, and the sale 
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. Under Modern Economy 
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card 1asaC Begs Guarantee Card 


Consumer credit in the Western economies has expanded beyond measureaim 
created many problems for the people as well as the Government. In orden 
encourage consumers to utilise the credit facilities made available to them 
different means, the modern banks use all the means of publicity at tiem 
disposal. They issue brochures, leaflets etc. explaining the various typesign 


loans and how to use them. The bank’s loans application form answers all yOuE 
questions. 


Seer cheque account with any bank, it will enable you toms 
ba Kcatd 10 guarantee your cheques when settling a bill anywhere in your 
ity, Only one cheque may be used for each transaction, and neither 
muction nor the cheque may exceed £30 in total. As a security measureyan 
foue Offered with your bankcard as a guarantee must be signed in 
mence of the payee. 
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2. Dr. Muhammad UZair, Paper read on “ Intrest-Free Banking ” at the Fim 
International Islamic Economic Conference ]976 | 
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put Encourage Consumer Credit 


Personal loans are given by modern banks in the Western countries fgnvame 


a 9 | tem . i m commercial Danks adopt multifarious methods to encourage 
purposes, but they all carry interest. The loans are usually repaiia | fe OR rf nds of | f aid 
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customers in small instalments . this method is very common Mi moder specially usewives, tO ake dif erent kin § OI loans Irom t emse 


industrial countries of the West where banks issue credit cards tO Themagiam | daily needs of various sorts. Some of these methods are: 
(he amount of credit varies from £10 — to £200 — dependingaipgma | 


position and creditability of the client. The banks charge a very higihinaim gpk Card 
interest on these loans. 


py the most widely known and commonly used service which has helped 
meng created demand for a varieties of goods from all sections of the 
£D gpa aes is the bankcard (e.g. Barclaycard, Midlandcard). It 
d as both a credit card and a cheque guarantee card. Anyone over 
20 {18 may apply for one at any time, but normally the bank prefers to 


ee munphis Or her cheque account for six months before 
stem a bankcard. 


Consumer credit, or credit for non-productive purposes, was generallyaneem 
in the past to meet unforeseeable circumstances, or acute personal Giiaai™ 
but, it has undergone a major change in the recent years. Firstly, it SGiaam 
confined to the poor in the lower middle class but has become a normal 
of life among the middle and the upper middle classes. Secondly, the ODE 
consumer credit is not to meet the needs of the people under avi 
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conditions, but to assist in raising their standard of living through the P 4 nkcard as a Creditcard 
of durable consumer goods, including furniture, television, washing Maa ae 


and even houses, etc. This higher demand for credit on the part of COMME 4 
| carc rd can be used instead of cash or cheques to obtain goods or servi 
is the direct result of a planned campaign through radio, television and othe 
: yy at credit limit Wherever you see the ‘----------------Bankcard Welcom e 
| means of publicity by the producers and sellers of these goods. 

| n. This 1 fans, imetiect, that you can have an ‘account’ at th 
ae hotels, main railway stations etc. fanaa ) 
; L x ry. 
‘ The created demand for the newly developed durable consumer Item , ou just present the card, sign the sale voucher, and the sale 
tempted the people of the middle class to raise their standard of IViEM en tte the total of all your bankcard 
advance of higher income expected in future, or sometimes even withoUma : % 505 ay of the statement date, or if you wish, you ¢ 
expectation. In the latter cases, the repayment is made out of pukcard extended facility. You then need pay onl, 
salaries) of the people over a period of time.” (2) ae int owed andyspread the remaining cost to suit you 
: The bank will charge interest on the amount owed DY you 
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Under Modern Economy ea eaCheque Guarantee Card 
Consumer credit in the Western economies has io eaeeg | beyond measuréana 
created many problems for the people as well as the Government, In order te 
encourage consumers to utilise the credit facilities made available to then 
different means, the modern banks use all the 

disposal. They issue brochures 


means of publicity at tii 
, leaflets etc. explaining the various Ly pes Of 

loans and how to use them. The bank’s loans application f 

questions. 


jo have’a personal cheque account with any bank, it will enable you touse 

Dankeard to guarantee your cheques when settling a bill anywhere in your 
ty. Only one cheque may be used for each transaction, and neither the 
action nor the cheque may exceed £30 in total. As a security measure, any” 


offered with your bankcard as a guarantee must be signed in the 
nce of the payee. 


form answers all ou 
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: me scores Of Ways in Which a bank may advance loans to its 


, 4 (9 buy durable goods and encourage its clients, especially 
may obtain up to £30 cash a day by cheque at almost any branch ofan | ‘ 
ie fe eee Cot pee : Y Dank io spend beyond their means and thereby increase the ‘created 
in the country, using your bankcard as identification. > vr. | 
q tne market. The banks launch extensive publicity campaigns to 
(d) Asa Cash Advance ie a proportion of the population as possible on several occasions 
fo popularise their credit facilities among its consumers. The 
Without writing out a cheque, but by presenting your bankcard) j0IIEa——n actually reach every home in the country and finally succeed in 


obtain a cash advance of up to £30 on your bankcard account at any branch¢ Pr ae of customers. 
that bank. [his facility, however, is subject to the amount being avai 
within your credit limit. A small service charge will be added to the amiginnm 


the advance, the total included in your next bankcard statement. _ygder Muslim Economy 


(e) Using Bankcard Abroad dy wunk an Islamic bank will play a leading role in providing loans to 


Sconsumerss However, as explained before, it may provide limited 
gait tacilities tO its demand depositors depending on their ayerage 
i Of quarterly balances. It may also be willing to encash ‘instalment 
gus coclments for its very reputable and credit-worthy depositors to 

geiextent in the same way as it does in case of traders’ bills of exchange. 
(f) Bank Loan Pp ies loans facilities will be granted free of interest or profit. (2) 


You can use your bankcard as a credit card in over 100 countries. In addi 
you can obtain cash at many European banks by guranteeing your 
with your bankcard. 
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A bank loan is arranged directly between you and your bank manageraiiigan 
often be tailored to suit your particular needs. Repayments are usualy 
regular equal amounts with interest at the current rate 


: : ee provide personal loans free of interest, but onl) 
charged Separavely 


FN | Ms WhO Havevestablished their creditability with it. These loans ma 

aa each half-year. aes, (a) Loans may be given to the customers as charity loans 

| nik Galtasna) tee of interst for short periods: (b) The loan may be eis 
(g) Overdraft Facilities ) P » (d) The loan may be giver 


pods Of limited value on credit from specified shops. 
You may need a little extra money to tide you over at the end of the monty 
many occasions and bank will often agree to give you an overdralt UDR 

>}, ata | a. : be loans will, however, be repaid by the customers in easy instalmen 
ertain limit. It allows you to withdraw up to your set limit without P y ; : 


ihe 
1s sem banks Svinterest On the amount spent by the client but t 
urther reference, provided you keep within your agreed limit and geneml 7 ae eae <a ern ; y Ul ul x 
aay Will no © any interest. It may. however. charge a small | 
conduct your account in a satisfactory manner. You will, of course, ig arg y ay vve ok : ce 


interest charges on the amount you overdraw. hckrical and other OS ae incurred by bs The bank MAY e205 this end 
na personal loan fund (i.e. consumer credit fund) from its deposits received 
Bet cUlrent account deposit, for which it pays no profit (or interest) to the 


Mostors and may easily provide personal loans to consumers and 
You can use a Bank’s home loan scheme for buying a new house or for making preonsumers | from this fund. To avoid any risk of loss in case of default, it 
substantial improvements to your existing one. There is a flexible pattern al be quite in order for the bank to insure these loans on reasobable 


(h) Home Loans 


repayments covering a period of no more than eight years. In some cases Iii reniums With some Islamic Insurance Company if it can find one. However) 
loan interest is eligible for tax relief. i islamic bank will not encourage the public to borrow personal loans for 


ying durable household goods, luxury articles, such as cars, television Sets> 
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Mee comcermed about the deswabdility of ‘living 
MS ape comcermed about the excessive credit 
refrigerators, etc. F ey “a — 2 = 
SCOmGmmy 60 Ue cCycace: Tuctuauions 


Since it is fitting that repayment of interest-free loans must in all 
guaranteed, this guarantee must ultimately come from the state. Thisis 
there is always possibility of default due to multifarious unforeseeable 
including death, fire or bankruptcy. In all such cases, the state mustg 
the payment of the loan. In many genuine cases of default, the loat 
could also be paid out of the Zakat Fund. (3) 


Gemand tor cumsumer credit can be met by 

mS specialised azencies sponsored by the 
moem the employers, in the cas of employed 
Gem wee the facilities of the specialised housing 


im the private sector 


In the Muslim economy, under the interest-free banking system, the pt 
of the lower and lower middle classes will be easily and effective 
through the organisation of the co-operative banks and co~perative & 
societies. The people in the low income group who are employed n® 
Service or in the private sector may also get some assistance fror 
employers to meet some of their needs. Employed people who have 
some contributory provident Fund or Pension Fund schemes, may 
éasier to obtain such help from their employers to meet their consumer 
needs. The co-operative banks or co-operative consumer societies will ® 
suitable to meet the requirments of the self-employed and rural people 
agricultural sector. (3) 


. 

oa Of Clmemation and only a residual demand for 
Bom the “Muderebek Banks’. interest-free loans can 
Seempemks for ‘the limited and eenuine needs of the 
i account and saving account deposits,. All these 
=~ Gemand will, however, be decided on the 
fee wnat then can be done about these will depend on 
fon this purpose .”\ 3) 


Aa for the ‘created demand’ for credit on the part of the! 
middie classes to raise their standard of living beyonce ther n 
which is being questioned by many sociologists and eco! 
Western countries— this will not be considered by the Isiamuc! 
need for houses etc., can be met by the Housin 
S-operative Bank and any other genuine demands will b 
Sommercial Bank through their interst-free loans, but | 
such people With “created demands’ will go without credit 


“The question is whether it is desirable to encourage 
their mé@ans in a race for raising the standard 

socio-economic point of view, perhaps this may seem « 
society, including the high consumption societies 
sociologists and economists are worried abou 
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3. Dr. Muhammad Urzari, op. cit 
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while the s sociologists are concerned about the desirability of ‘living 
i i ; me neans’, , the e economist are concemed about the excessive credit 
refrigerators, etc. and st 


ond sus tibility "Of the economy to the cyclical fluctuations. 


Since it is fitting that repayment of interest-free loans must in all cases 
guaranteed, this guarantee must ultimately come from the state. This ist 
there is always possibility of default due to multifarious unforeseeable 
including death, fire or bankruptcy. In all such cases, the state must gt 
the payment of the loan. In many genuine cases of default, the loany 
could also be paid out of the Zakat Fund. (3) 


theygenuine demand for cunsumer credit can be met by 
Meporrowing such as specialised agencies sponsored by the 

orro Wins _—e the employers, in the case of employed 
pope can use the facilities of the specialised housing 


emm ent or in the private sector. 
‘ ‘ 


/ 


In the Muslim economy, under the interest-free banking system, the prov 
of the lower and lower middle classes will be easily and effectively @ Pupon the ‘Mudarabah Banks’. Interest-free loans can 
through the organisation of the co-operative banks and co-operative Onl nese banks for ‘the limited and genuine needs of the 
= pi ica in the low income group who are employed in ) smand | account and saving account deposits,. All these 

private sector may also get some assistance : ssidual demand’ will, however, be decided on the 
employers to meet some of their needs. Employed people who have jf 


- - - ~_ nd , 

some contributory provident Fund or Pension Fund schemes, may f a what then a be done about these will depend on 
easier to obtain such help from their employers to meet their consumer@ Lor tus Purpose. (3) 
needs. The co-operative banks or co-operative consumer societies will be 


suitable to meet the requirments of the self-employed and rural people i 
agricultural sector. (3) 


roc ss of elimination and only a residual demand for 


Aa for the ‘created demand’ for credit on the part of the middle and i 
middle classes to raise their standard of living beyond their means — some 
which is being questioned by many sociologists and economists even if 
Western countries— this will not be considered by the Islamic bank. Hor 
their need for houses etc., can be met by the Housing Corporation 
Co-operative Bank and any other genuine demands will be taken care of by 
Commercial Bank through their interst-free loans, but the great majority 
such people with ‘created demands’ will go without credit. 


“The question is whether it is desirable to encourage people to live beyg 
their means in a race for raising the standard of living. From tf 
socio-economic point of view, perhaps this may seem quite undesirable ina 
society, including the high consumption societies of the West. Mal 
sociologists and economists are worried about this phenomenon in fig 
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3. Dr. Muhammad UZzani, op. cit. 
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isthe amount of profits it earns and distributes 
im nate Success of a bank lies in attracting savings 
idarabah deposits, and the expansion of its 
Meegreauyeonetne scale of profits it distributes among its 
ys pertommanice is encouraging and people receive a large share of 
ond of each ccount period, its reputation as a business partner 
funds willlStart pouring into its Mudarabah deposits in millions 
eno shortage of money for investment purposes. 


Bank Reserves and Bank Credit 


great care in selecting good and reliable 
Mvestment purposes it must also in order to avoid 
Fations in the rate of profits, build up a ‘Mudarabah 
, | fit Of its shareholders and Mudarabah depositors. 
like any modern bank, the bank will receive deposits in Mud — me 

; | — ining a portion (or percentage) of annual, bi-annual or 
and demand accounts from the public and will maintain Rese —., ) . Rifarithe ‘Mudarahah Resery 
(Reserve Funds) to honour its various commitments in an interest-free ; ac i .. 3 erro 
For this purpose it will keep three separate Reserves (Reserve Funds} ry abution accumulate over a number of years 


| yi ee a regular payments of profits to the 
Gers, irrespective of the state of business in any 
re ‘a loss in business in any year, it will not be 
) to the shareholders but will be borne by tie 
nd 1 the © shareholders will be paid their normal share | 
jah Reserve Fund’. | 
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a 


| | 


Reserves 


(a) Banking Reserve Fund 


The bank will keep fractional reserve against its total deposits, includin 
and demand deposits, to meet the daily cash requirements of the depe 
portion of this banking reserve will be kept with the Islamic CentralE 
the case with (the modern commercial banks and the central bank)j 
remaining part will remain with the bank to enable it to honour alll 
from depositors of demand or savings accounts as well as to make payr 


. peontinue paying regular profits at the standard rates i 
any, to Mudarabah depositors for the withdrawal of certain funds with” Miarterly to its depositors as well as shareholders. 
agreement before the completion of the accounts period. For example } | 


| | ity in calculating the standard rate on the basis of the 
banking reserve is 15 per cent and the bank is required to keep hal it or any revised rate of profits. In this way, the banks 
reserve with the Islamic Central Bank, it will be left with 7% per cent on fas a reliable and good investment proposition and 
total deposits as banking reserve to meet all cash demand from its depe Mn as a sound business partner. 
However, this reserve along with daily deposits in demand and | 

accounts, will normally be sufficient to enable the bank to hong 
day-to-day commitments to its depositors. Any remaining funds, among 
reserves will be used by the bank in making Mudarabah loans, buying cof 
stock and rendering income yielding services to its clients. 


t demand (i.e. current) deposits from the put lic v 
It will, however, provide the demand depositors vit 
Wailable to them under the modern banking sy tem, 1.e 
1 cheque book facilities and meet their occasional cz cash deman 

Weer) —- , : PR Oe: 
In general, the success of a bank, depends largely on its working efficiency ee “cposits, free of charge and abla 
business reputation; greater its efficiency and trustworthiness, the larger WILD 
its business; 


(b) Mudarabah Reserve Fund 


and as its reputation grows it will attract more and mm 
customers. But the basic factor which determines the extent of the DuSma 
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‘eC i On a large scale against fractional reserves is the cause 
evs, including inflation and speculation, we intend to 

n some detail, firstly, in modern banking system and 
rest-free banking system, 


Islamic central Bank would require it to Keep a certain percentages 
demand deposits as reserve for making interest-free loans of short dif 
The remaining funds can be utilised by the bank in various ways to in 


reserves, e.g. by Mudarabah partnership, purchase of common stocki 
providing various other services to its clients. 


ider the Modern Banking System 


atthere is only one bank in the country (with as many 
Win which some one makes a new deposit of £100 in 
tion will be recorded in the books of the bank is shown 


For example, if the Islamic Central Bank requires the bank to keep 40% 
total deposits for making short-term iinterest-free loans to industry, trat 
then, after deducting 15% for the Banking Reserve Fund, it can 
remaining 45% of these deposits in profit sharing investments or if 
revenue yielding projects, as it may please. It is quite right that the banks 
be required to set apart a certain percentage, in this case 40% of its cog 
demand deposits, for advancing interest-free loans. 


TT 
Table 1 


This enables it to meet the often pressing but temporary cash demam 4 Bew deposit is made 
trade, agriculture and industry — all vitally important social activities —™ 

interest, since these deposits are maintained by the bank cost-free fo 
demand deposit accounts. As already stated the bank is free to Us 
remainder of the deposits from these accounts (in this case 45 percel 
investment purposes from which it can eam profits for itself without sit 


them with anyone else (i.e. by buying shares or government securities) 
forming Mudarabah partnerships. 


Assets Liabilities 
Cash £100 


Deposit £100 


Show new assets of £100 in the form of cash and new 
femtorm of the customer’s deposit. This deposit, and al 
ee. . | 

munyeor the bank, since the bank owes this money to the 


s 


Saveat to him whenever he demands it. Since there is onl) 
le country, the bank can immediately create new deposits 
#L00, depending on the legal reserve requirements of the 
na the law requires a 10 per cent reserve. The bank could 
Suxener deposits of £900"(1) and make them at once § 
potential borrowers. 


Bank Credit and Credit Creation 


€ privately owned commercial banks have tremendous powers of ¢ 
creation at their control in the modern banking system. Deposit money Wf 
is an important part of the money supply, is under the control off 
commercial banks. The ability of the banks to create deposit money ist 
on the fact that bank deposits have only to be fractionally backed by cag 
ready money. If all bank deposits had to be backed a hundred percent, t 
would not have been able to create deposit money. If any customer deposi 
£500 in a bank, and the bank gave the customer £500 credit on his dept 
account, but kept the £500 in its vault to ‘back’ the deposit no more mong 
would be created. In fact, the bank need not keep a hundred percent rese 


for it can use greater part of the deposit of £500 in creating more depolll 
money. 


ctions will appear on the bank’s books once the bomower 
Sto the allowable amount is shown under: 
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Richard G. Lopsey, A | = ———— 
7 se psey, An Introduction to Positive Economics, Londom 


ird deposit of £10,000 in cash and it creates £90,000 in 


Ta xs : peer | 
ble Il nks ‘books will show the transaction like this: 


£900 is invested in loans with no cash drains 


Table IV 
Assets Liabilities 5 
£90,000 is invested in loans 
Cash £100 Deposits £1,000 BIA cont Liabilities 
Loans £900 | 
Cash £10,000 £100,000 


The bank’s assets include the £100 cash of the original deposit, the Ie 
£900 (it is an asset of the bank , since the borrowers owe their money 
bank and must repay it at some stated date), The bank’s liabilities ar 
£1,000 in deposits, £100 to the account of the original depositor, £900% 
account of the persons who have received payment from the customer 
borrowed from the bank. Note that by a few strokes of the pen, the ban 
created £900 in deposit money. The customers of the bank are now at 
spend £900 more than they could yesterday and no one else is forced to 
any less.”’ 


- Loans £90,000 


1g 


nks and many new deposits, the position will be quite 
Dsit money created by each bank will run into hundreds 
S “For example, the community contains ten banks of 
musreceives new deposits of £100 in cash. All banks go on 
mtnout losing cash to each other until each bank has 
tior deposits, so that, for each initial £100 cash deposit, 
in deposits backed by £100 in cash. Now each of the 
ries in its books similar to those shown in Table II.” And 
ten banks will look like this: 


“If every customer pays by cheque, the bank can effect these payments me 
by changing the accounts of individual customers; no cash ever leaves thet 
and the total of the bank’s deposit liabilities does not change.”(1) 


179 


Table V 
Similarly, if the bank receives another deposit of £1,000 in cash, if] a 
: 1 : as Sth na rach drainc 
immediately create £9,000 in deposit money and the banks’ book will : 000 in invested in loans with no cash drains 
me transaction like this: 
7 Assets Liabilities 
Table LI - inne 
Cash £1.000 Deposits £100,000 
9,000 is invested in loans Loans £90,000 
Assets Liabilities 
Cash £] O00 Deposits f 10.000 


Loans £9,000 
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Table VI 


£90,000 is invested in loans with no 


Assets Liabil 
Cash £10,000 Deposits £100,000 


Loans £90,000 


as it dees today 


f feasible proposition. 
prot the cases. Side by een & pie 
Mereait in the more advanced economies. Abolition 
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MS, it will cease to threaten the | 
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Thus, deposit money continues increasing nine-fold with every new depg 
cash with each bank. Taken together, the total deposit money created by | | 

Wargument in favour of increasing individua ~ and 
new deposit in cash in each bank every day is enormous 7 | 

@eancara through the acquisition of durable coz 


This, in short, is the story of the creation of deposit money. 
of a mere £100, with 10 per cent Reserve Ratio and no cash drain 
the bank to create £1,000 credit money. Credit worth £900 h 


by the bank without any real resources backing it and without ny rea 
for its utilisation in productive enterprises. The interest-ridden ecor 
haven for the speculators who are greatly patronisec oy the banks 
present system prompts the banks to patronise speculators, other f} 
intermediaries and the government who are ideal short-term born 


ultimate investor figures in their portfolios onl) 


- 
ld teil) 


indirectly. The usually lengthy chain of intermediaries between the 


Savers and the ultimate investors is largely a product of the ease 
credit instruments can be created and handled, thanks to 


of financial intermediaries, the credit instruments with refe 


presumes a sanctity for these tastes which is highly doubtful. To: 
the are the roduct of high powered propaganda , 

Bn ft propas 
manipulation. 


One is reminded of the sex industry justifying pornography 
reference to variety of human taste. As in sex and the famil 


iu ik 


economy, the society must have some norms more stable than shifti 


exposed to manipulation by interested parties. With a switc! 
to profit-sharing the creation of credit instruments will be 
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interest, 
very little relation to the structure of production. Io justify this prolife 
rence to 


of tastes regarding liquidity, risk, size of holding and the time period involy 


‘Ve ~ 
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) Create credit mone) 


2 Reserve Ratio and the dema 
he breate credit is independent 


Meither a necessary 


credit.” (2) 
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t effect in respect to 
the bank for 


pent per annum. [his 


ne as it does on the habit 
ix in cash and deposits ine 


NOT a 


credit money will be 
his credit 
ready stated, the banks are ab 
mten times the original cash 


1 li lieu of payment out of future income, this has to be dome 


) mes mot involve the transfer of sizeable proporti 
2 deny F “ 

I os itiers by way of interest on credit.” (2 
Will - 


Lin Interest-Free Economy 


Man interest to a non-interes 
iS in the concept of credit 
money may undergo considerable ¢ 
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Table VI Peessumed such proportions that its repayment is no 
feasible proposition. The society must go on servicing 
motte Cases. Side by side, there has been a phenomenal 
2 a - - . . : 
Bredit in the more advanced economies. Abolition of 
y 


. oae.e ne ( \ 
Assets Liabilities Me provision of consumer credit mostly a wellare : servic 
= ihere would also be a limited possibility of using 


Cm 


£90,000 is invested in loans with no cash drains 


Cash £10,000 Deposits £100,000 : + the like for providing such credit. Thus, curtailed tc 
Loans £90,000 ns, it Will cease to threaten the peace of homes and the 


duals as it dees today by creating worries and tension: 
Thus, deposit money continues increasing nine-fold with every new depog : 
cash with each bank. Taken together, the total deposit money created byé 


nent in favour of increasing individual efficiency and 
new deposit in cash in each bank every day is enormous. 


; indard through the acquis! tion of durable consumer 
hew of payment out of future income, this has to be done 
ic 2s not involve the transfer of sizeable proportion of 
fentiers by way of interest on credit.” (2) 

- 


This, in short, is the story of the creation of deposit money. A saving dept 
of a mere £100, with 10 per cent Reserve Ratio and no cash drain, will end ! 
the bank to create £1,000 credit money. Credit worth £900 has been creaj 
by the bank without any real resources backing it and without any real demj 
for its utilisation in productive enterprises. The interest-ridden economy] 
haven for the speculators who are greatly patronised by the banks:"] 
present system prompts the banks to patronise speculators, other finang 
intermediaries and the government who are ideal short-term borrowers. 
ultimate investor figures in their portfolios only marginally and olf 
indirectly. The usually lengthy chain of intermediaries between the ult 
savers and the ultimate investors is largely a product of the ease with whig 
credit instruments can be created and handled, thanks to interest. They b 
very little relation to the structure of production. To justify this proliferati 
‘of financial intermediaries, the credit instruments with reference to the vanef 
of tastes regarding liquidity, risk, size of holding and the time period involyg 
presumes a sanctity for these tastes which is highly doubtful. To a great exten 
they are the product of high powered propaganda and _ psychologic 
manipulation. 


on in Interest-Free Economy 


imati interest to a non-interest economy need not produce 
senan the concept of credit creation although the nature and 
ir money may undergo considerable change. This is because the 
y create credit money cena on people’s habit t 
r money with banks and only secondarily within the limi 
@serve Ratio and the demand for business finance. Te 
ge reate credit is independent of the terms on which it is 
ing as it does on the habits of the public \ hich Keeps only 
Cash and deposits the rest with the banks. The institution 
1ei t ©r a necessary nor a sufficient condition for he 0a 


8 credit.” (2) 


net 
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Mificant effect in respect to credit money will be thatim 
yethe bank for his credit creation activities, 
5 already stated, the banks are able to eam 100 
igeten times the original cash deposit, assuming 
ferecent per annum. This payment to the bank for 
Midisappear in the interest-free economy. 


One is reminded of the sex industry justifying pornography and all that wit 
reference to variety of human taste. As in sex and the family so in Ate 
economy, the society must have some norms more stable than shifting tastef 
exposed to manipulation by interested parties. With a switch over from interes 
to profit-sharing the creation of credit instruments will be sharply curtailed.” 
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KeMudarabah advances could still be a multiple of their 
their returns accrue as a percentage of profits actually 
advances result in creation of additional social wealth. 
aie by the banks with the depositors according to an 
Accrual of profits on deposits in this case devolves on 
n\ olved in productive enterprise. The magnitude of those 
1 by ; market conditions and the two rates pf profit-sharing 
to ie forces of demand and supply. The power of real 
additional resources with the mere passage of time is 
ed. | astead, they have the possibility of acquiring additional 
Xtent their ultilisation in productive enterprise actually 
mn of additional wealth.” 


Mudarabah loans will bring in returns as a percentage of profits to the ba 
out of the newly created wealth which they financed. In making th 
Mudarabah loans the bank, as supplier of capital will indirectly be exposeg 
the risks involed in productive enterprise. In this way the capital suppliery 
be brought closer to wealth productive activities. With passage of timeyt 
ability of savings to earn additional income will be completely destroy 
because any income will depend on the creation of additional wealth thro 


productive enterprise. 


Thus, “In the absence of interest, and on the assumption that the banks 
profit-seeking firms will not supply interest-free loans, bank advances would 
made only for the purpose of productive enterprise. Credit would be creat 
only to the extent there exists genuine possibilities of creating additional so¢ 
wealth through productive enterprise. The financial resources that bag 
provide by way of credit will have to be more than fully matched by Palisation depends on the extent of production possibilities 
resources awaiting mobilisation by entreperneurs. Credit created on the basist al connection that allows the creation of credit is hamessed 
profit-sharing would not be inflationary in the long run. Demand seextent the production possibilities available with the society 
profit-sharing advances will be limited to the extent of the available resouree tsi benefits are then passed to parties participating in the 
and banks ability to create credit will be called into action only to the exter his Saat ihe risk of loss: of their real vil 
of this demand, subject to the constraint imposed by profit expectations f the reward of services rendered as agents and intermedia 

satisfy the banks. Supply in this case would not be able to create itso Ward for entrepreneurial services (firms)” (2). 


demand as it does at present.” (2) 


’» 


Dy the banks, has, no doubt, broadened these possibilities, 


fake On inflationary tendencies which tend to break 
In this way, in an interest-free economy, Mudarabah Loans (i.e. bank log 1c Arn economies because the volume of public debt and . 
will be given only for productive enterprise and credit money will be create \ be considerably reduced and the size of bank cred 
the banks to meet the genuine demand for creating additional wealth inhe ealthy forms of speculative activities will be forbide 
rough productive enterprise with real resources. This type of credit mone the abolition of interest, will totally eliminate b 
ivanced on the principle of Mudarabah will not produce inflationary affec lomy. 

the economy. Creation of credit by the banks will, no doubt, assist i a 

finding out such possibilities, but their actual attainment will depend on the 
availability of productive opportunities in the community and the extent 0 e volume of bank credit will continue fluctt 
participation in its fruits by the depositors. ash reserves owing to the policies of the Isl 
Bithe cash demands of the public. And the credi 
+ of the banks will also continue operating unaffeet | 
est to share in profits, both for the depositors af 


Just, “Consider the situation consequent upon a switch over from interest t0 
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2. Dr. Siddiqui, M.N., Paper read at the International Economic Conference, 
in London, April 1977. 
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tal can be the sale of its bills of exchange, share 

owned Mudarabah and Shirkat shares on the open 
tlier, every Mudarabah bank is required to keep a 
} and Savings deposits in cash or ready cash to enable 
hy meeds of the public. Bills of exchange and various 
resonable asset for the bank to keep in almost ready 
ce shed by selling them on the open market. 


SOURCES OF CAPITAL AND DIVISION OF PROFITS 


Sources of Capital h : | 
‘eS as an intermediary between the suppliers of capital 


mand users of capital (enterpreneurs, Darib). It 
former who agree to share the profits and losses with 
their capital. Then the bank advances capital on the 
ig to the entrepreneur or entrepreneurs. Thus, the 
Dar : *r-depositor tO One party and banker-businessman 
of partnership. 


As already explained (see chapter six and seven) the main sources of the Bi 
capital will consist of three principal types of deposits together with the p 
derived from their investment. 


If it needs more funds, for banking purposes or investment, it can, like’ 
modern bank, borrow money from other banks, financial institutions, of 
Government. It can also raise such loans from the public or the Governm 
for fixed periods. The bank does not pay any profit to its creditors 
repayment is guaranteed under all circumstances; no matter what the finan 
state of the bank 


e th profit per £100 or per share of capital, it will 
J the total Mudarabah capital received from Mudarah 
1olders and capital from demand or savings account ug 
Tposes (less capital reserved for short-term interest 
: 1¢ ated. Then the total profit out of all the bankb 
ma aiter being divided by the total capital. it willg 
-of profit. 


oan capital can also be invested along with Mudarabah or Shirkat capital 


ded while calculating the percentage rate of profit on its total investme 
al, but excluded from the dividion of profits. The whole of the profits 


capital will go to the shareholders who are responsible for the retum 
is capital. If there is a loss in business, the entire loss on the loan capital ¥ 
be borne by the shareholders and the Mudarabah depositors are not liable 
pay any part. The shareholders, therefore, are entitled to have the full share 
profit on loan capital plus their share on Mudarabah or Shirkat capital. 


DE profits (or loss) in these two tiers of partne 


—S 
: =~) 4 iti 


im Dank will advance loans to various busi 
Asis Of partnership and this principle will no 
of the investment capital. Whatever the capi 
S working whether it is capital supplied by tht 
A capital and with some of his own; Mudarabah 
some borrowed capital, or with Mudarabah cay 


Mudarabah bank will definitely prefer this method of raising capital to thatg 
issuing bonds or debentures on fixed interest unlike the modern banks ¢ 
other companies. It seems to be a more effective and desirable way 
collecting capital for investment, especially for short periods without any 
of loss to the creditors. 


- 


ital can be the sale of its bills of exchange, share 
snt-owned Mudarabah and Shirkat shares on the open 
flier, every Mudarabah bank is required to keep a 
nd and Savings deposits in cash or ready cash to enable 
th needs of the public. Bills of exchange and various 
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A business firm which shows poor results and offers lower percentage cr cacital, the hishes ‘i re pean 
| on bank loans will not have much chances of obtaining new loans. Bal .¢ 
| ae of Hoss in case of losses 
| try to look for better alternatives for their investments because they thet 
cannot attract any great volume of Mudarabah deposits at lower profit, 
poor show of profits will deprive the business firm of its supply of loaf 1 - Seeeeetaal order to make the syst 
the bank and the latter will be deprived of fresh supplies of Mud 9 Bar R peasy be saponin 
deposits. This then shows the singular importance of the rate of profitst | aks 3 ees eee weeerve Fund from the 
the bank-business and the bank-depositor relationship. The total voll --. poss ees a ‘ae pay aan oe 
investment depends on the terms of these two rates of profits. o instead Si demanding it from Mudarabeh depositors 


it \ 
depositors and, as a result, the supply of Mudarabah deposits will rise ana as 
available a greater volume of investment capital. It is, therefore, inal 
interest of the business partner — both in the short-term and long-term 
good profit-sharing terms to the bank (and thereby enabling the latterm 
similar profit-sharing terms to its Mudarabah depositors). 


a’ 


ie? 


q 5 


(c) Loan Deposits ple | ‘, 
ie Reserve Fund will practically eliminate the danger of 

part mership, both for the Mudarabah depositor and the 
technically, both partners share in profits as well as 
in profits; losses will rarely fall on them because, if 
ny year, these will be paid off from the Reserve Fund. [tis 
a in the best interests of both the fudarabah depositors 
lers, that Mudarabah Reserve Fund be kept party Tom 
Vv Prine’ This will inspire greater confidence in themon 
he f ow of Mudarabah deposits and thereby, the supply 


oth steady and stable. 


Any loan capital raised by the bank from various sources (eg., from 
Deposits Account) and invested along with Mudarabah or Shirkat capit 
the basis of profit making is the bank’s own responsibility and any} 
realised from it being wholly to the bank. It is only the loan obtained 
certain fixed period that has to be repaid under all circumstances. The bam 
nothing to pay to its creditor in the form of profits but has only tore 
apital after the expiry of the loan period irrespective of the financial pos 


of the bank. 
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For example, if £200,000 of £1,000,000 capital in the example mentio 
under the Bank Depositor partnership is raised by loans, £200,000 
shareholders and £600,000 by Mudarabah depositors and is invested in busin 
along with other capital profits will be divided along these lines: If the ba 
makes a profit of £100,000 on its total investment of £1 ,000,000 this willg 
it a 10 per cent rate of profit. According to the previously agreed tem 
Mudarabah depositors will get a profit of £36,000 on their £60000 
Mudarabah capital at the rate of 3/5 (or 60 per cent), and the remainifi 
£64,000 of the profits will go to the shareholders; (£32,000 on thei 
Mudarabah capital and £32,000 on their loan capital) because it is them 
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oan capital and because in the case of any loss, they bear 
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A business firm which shows poor results and offers lower percentage nt of loan capital, the higher the gain in case of profits 
on bank loans will not have much chances of obtaining new loans. Ba ) flo: ss S in case of losses. 

try to look for better alternatives for their investments because they tht | 
cannot attract any great volume of Mudarabah deposits at lower profit 
poor show of profits will deprive the business firm of its supply of loaf ide B: Reserves, in order to make the system more 
the bank and the latter will be deprived of fresh supplies of Mud nks ks should maintain a bigger Reserve Fund from the 
deposits. This then shows the singular importance of the rate of profitst mets! loss in business, the bank can pay off the losses 
the bank-business and the bank-depositor relationship. The total voll nd | instead of demanding it from Mudarabah depositors 


investment depends on the terms of these two rates of profits. ‘? 
' 


(c) Loan Deposits the F sserve Fund will practically eliminate the danger of 


Partnership, both for the Mudarabah depositor and the 
fouen technically, both partners share in profits as well as 
e€ e only i in profits; losses will rarely fall on them because, if 
my year, these will be paid off from the Reserve Fund. [tis 


ind in the best interests of both the Mudarabah depos a 


Any loan capital raised by the bank from various sources (e.., from 
Deposits Account) and invested along with Mudarabah or Shirkat capiti 
the basis of profit making is the bank’s own responsibility and any B 
realised from it being wholly to the bank. It is only the loan obtained 
certain fixed period that has to be repaid under all circumstances. The bank rie 

k JIC Je TO TY 
nothing to pay to its creditor in the form of profits but has only to ers, that Mudarabah Reserve Fund be kept separate i 


fcapital after the expiry of the loan period irrespective of the financial posi “IVE e Fund’. This will inspire greater confidence in le MOL 
of the bank. : ) the flow of Mudarabah deposits and therelaad 1e suppl 


fboth steady and stable. , 


For example, if £200,000 of £1,000,000 capital in the example mentiot 
under the Bank Depositor partnership is raised by loans, £200,000) 
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10lc¢ d its funds in an account in a bank into which it can 
on which it can issue cheques. It deposits its funds with 
Sve srnment, like an individual. needs to borrow m oney, 
S funds by selling bonds to the central bank, which 
epc sits accordingly. 
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CENTRAL BANKING a. 4 c central bank of the Islamic State and perform 
| ch smauer scale. Since then, the economic 
| 

| 

| 
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( x and with it central bank has attained greate: 


| | gney market of the country. Thus, Bait-al-Mal 
A Central Bank is usually a non-profit institution, its main purpose bei ne | os 


regulate the flow of money and credit in the economy. It always acts 


unk, as far as this function is concerned, in the histor 
instrument of the government in controlling the circulation of money i 
credit in the country. The central banks all over the world perform alm | 
| same functions though they may differ in their forms of organisation 
nts Be iA avisor 
| : pe | hire . | to perform many kinds of services as an ager at 
| Hawtrey regarded the essential characteristic of a central bank as the lende ast gent of th 
| last resort and pointed out that, while the right to issue notes gave a bai pasuries Of many Western countries pass some o! 


| great advantage in facing its responsibilities of the lender of last reso 


could nervertheless, perform that function without the right of issue.(1) 


sudins » the management of the national debt, to the central 
ps ansfer registers in respect of Government stocks. 
smption Of state loans and the issue and redemption of 
a, 

Shaw was of the opinion that “the one true, but at the same time all-suffi¢ 
function of a central bank is the control of credit.”(2) In the opinion of 
and Elkin. “the essential function of a central bank is the maintenance oft 

ability of the monetary standard” which “involves the control of 
onetary circulation,(3) while the statutes of the bank for Internatiog 
bttlement define a central bank as “the bank in any country to whichI 


been entrusted the duty of regulating the value of currency credit in 
country.” 


1) 
Iso performs special agency services for the Government 
inc | agreements with respect to international trade andi 
ACC counts for such purposes. It acts as the Govermme 
ont ol is enforced. 
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he Commercial Banks 
i 

The main functions of a central bank are: : yanks Beposit some of their Oia 
¥ from it. The central bank accepts deposi 
ir funds to other banks. Thus, it provides comm 


Of a chequing account and also acts as a 
1. Banker of the Government I quine 
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. Hawtrey, R.G., Art of Central Banking, Cass, 1932,p.13! 


Shaw, W.A., Theory and Principles of Central Banking, Pittma 
Central Banking, Macmillan, 1930, p.74 
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required to keep a certain minimum of the cash reserves 
Lender of Last Resort >mé nd deposits after lending or investing the eaninder, 
certain minimum percentage of these deposits with the 
The commercial banks also, whenever they need, borrow liquid funds: mt countries have set different standards for maintainin 
the central bank. The central bank is called the ‘lender of last resort’ becat it ne US.A., for example the average Reserve aici toaen 
lends liquid funds to any commercial bank which is in financial trot Beicadom 8%. 

Lending power is a very strong weapon of the central bank to regulate the? i 
of money and credit activities of the commercial banks. 


weasm reserves in the central bank helps to strengthen t 
meountry. It can enable the central bank to utilise the 
Wes) in the best interest of the national economy. It can 
most effective manner and to the fullest extent possible t 
ts of the public, especially in times of financial crises and 


The central bank’s function of rediscount and lender of last resort hast 
developed from its power of monopoly of note issue. Originally the 
‘rediscount’ meant to cash trade bills for it was required to call all tradet 
bought by the commercial banks and financial institutions to meet 
temporary cash requirements. The bills of exchange served as a secondary 
reserve for the central bank. “The real object of rediscount by the central B 
was that no sound and genuine business transactions should be restrictet 
abandoned merely on account of a shortage of bank cash, and it was ong! 
considered that, as such transactions would or could ordinarily be represeft ort 
by bills of exchange, it would be sufficient and appropriate if rediscount ‘ 
were confined to genuine bills.” But later on, due “to the enormous expang ae 
of the credit structure caused by war debts, to the changes in the method th issue of currency 

financing trade and in the structure of the money market, the bills were | 

less frequently in trade. There was a greater tendency towards commer Ire my in circulation in most countries is — determined 
credit on open account and bank advances on current account.” (4) nk The bank has unlimited oe to issue money which is 
d to meet the demand of the econo 


gu lator of Money Supply 


t function of a central bank and it performs it 


With increased national debts and Government expenditure, treasury bills we ing the activities of Commercial Banks 
increasingly used by the commercial banks as a secondary reserve. “As a rest 1 Reserve Ratio 

of these developments, the central banks advance loans to the commerd 

banks and other credit institutions against bills of exchange, treasury bil nakes it compulsory for every commercial bank 


Government securities etc. And the term ‘rediscount’ began to be used in wid excess Or well below normal demand, according 
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sense.”’ (5S) rise in Reserve requirement can force the comm 
dit and vice versa. 


5. Custodian of Cash Reserve ket Operations 


A central bank is the custodian of the commercial banks’ cash reserves. ftant weapon in the hands of a central bank to 
——$—— — — —_ oney in the market. The central bank can p 


4. Debock, M.H., Central Banking, London 1973 pp. 88-89. ecurities or bills of exchange in the open maa 
ipply of money in circulation, it starts buying 
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“loans; on the other, an expansion in money supply can | 
market and vice versa. These methods are known as ‘Open Market Operatic Beet a dncrease the volume of their loans. 


(d) Other Weapons of Credit Control 
A central bank can influence the supply of money and credit through ¢ eer oneemate the money or credit supply ir 
devices that operate through interest rates, discount rates and selective ¢ 
controls. Though these measures are much less important than the open 
operations or Reserve Funds, they are often used by the central banks f 
time to time. One such method is the bank rate. Any change in the bank 
can exercise an immediate influence on all interest rates charged on short 
loans by the commercial banks of a country. This can influence the flo 
foreign funds in either direction. A rise in the bank rate will attract funds 
the country while a fall in it will encourage an outflow of funds from the he 


market. 


; n ancial Transaction 
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lents and receipts relating to foreign trade and other financial 
Mrough the central bank. All financial business with foreign 
nducted through it. 
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2e economy the Islamic Central Bank will perform almost al 
N Ordinary central bank in the modern industria! | 
*rfo. nance of its duties as an Islamic Institution. it will : 
various functions and devices of the centra! ban! 

Sthat are compatible with the basic principles of Islan 


Though open-market operations are meant to influence the volume of mor 
in circulation, they also influence the interest rates. The purchase of 
quantities of securities is likely to raise their price, which is equivalent 
lowering the rate of interest; while sale of large quantities of securities is li 
to lower their price and raise the rate of interest. Thus, an open-market poli 
designed to increase the supply of money in circulation also tends to redu 
interest rates, and a policy designed to reduce the supply of money 
circulation tends to increase interest rates. 


ers W are contrary to them. It will thus b 

sis Conductive to healthy banking and beneficis 

if Shariah. In general, it will guide and supervise the activiti 
i Danks in order to ensure economic growth and stabilit 
"main functions of the Islamic Central Bar 


The central bank can further adopt a variety of selective credit controls ne 
only to control the supply of money or credit, but to encourage or discourag 
any particular form of it. It can regulate stock-market fluctuations in seve 
ways, by controlling consumer credit, setting minimum initial payments a 
maximum terms for hire-purchase contracts ect. It can contro] credit supply b 
rationing its credit or imposing ceilings on total bank credit; by regulating 
marginal requirements with respect to purchases of stock exchange securitieg 
by imposing advance deposits to be made by the importers etc. (5) 


znt’s Banker 


Danker of the Government and meet it 
ban the earlier times. The Government can keep all its funds img 
iesires, like the Government of the United States, keep sox 
commercial banks. In our opinion, it would be ini 
community if all the funds of the Government ar 


“s Bank 


Finally, it can issue direct orders or suggestions to commercial banks and othe 
financial institution operating in the country to adopt certain measures to 
achieve the desired results. With the co-operation of the commercial banking 
system, it can operate a tight money policy merely by asking banks to reducé 


be a banker for all other commercial Dat 
‘ial banks will be required to maintain them 
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market and vice v - ; are know Marke | a 
ce versa. These methods are known as ‘Open Market Operat 1em- uy, increase the volume of their loans. 


(d) Other Weapons of Credit Control ) 

| it 4 bank tries to regulate the money or credit supply i 
A central bank can influence the supply of money and credit through | 
devices that operate through interest rates, discount rates and selective ¢ W 

controls. Though these measures are much less important than the open Hf . ae 
operations or Reserve Funds, they are often used by the central banks me: 
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can exercise an immediate influence on all interest rates charged on short ee ee eune to foreign trade and other financial 
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Though open-market operations are meant to influence the volume of mo > economy the Islamic Central Bank will perform almost al 
in circulation, they also influence the interest rates. The purchase of li n ordinary central bank in the modern industrial economy 

quantities of securities is likely to raise their price, which is equivalen srfor 12 ce of its duties as an Islamic Institution, it will study 
lowering the rate of interest; while sale of large quantities of securities is lik 1€ va rious functions and devices of the central banks, and will 
to lower their price and raise the rate of interest. Thus, an open-market po hat are compatible with the basic principles of sla n while 
designed to increase the supply of money in circulation also tends to red ; wh ch) are contrary to them. It will thus be able to function 
interest rates, and a policy designed to reduce the supply of money 1 1S conductive to healthy banking and beneficial to society 
circulation tends to increase interest rates. | “Sh i » In general, it will guide and supervise the activities of 
yanks in order to ensure economic growth and — in the 


Main functions of the Islamic Central Bank will be as follow 
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The central bank can further adopt a variety of selective credit controls n | 
only to control the supply of money or credit, but to encourage or discouraf nt’s Banker 

any particular form of it. It can regulate stock-market fluctuations in seve i) |, 

ways, by controlling consumer credit, setting minimum initial payments af Janker of the Government and meet its various commitments 
maximum terms for hire-purchase contracts ect. It can control credit supply b in the earlier times. The Government can keep all its funds; 
rationing its credit or imposing ceilings on total bank credit; by regulati 0 desires, like the Government of the United States, kee 
marginal requirements with respect to purchases of stock exchange securities me commercial banks. In our opinion, it would be } 
by imposing advance deposits to be made by the importers etc. (5) he community if all the funds of the Government 
Finally, it can issue direct orders or suggestions to commercial banks and oth "s Bank 

financial institution operating in the country to adopt certain measure! - 

achieve the desired results. With the co-operation of the commercial banki a banker for all other commer 
system, it can operate a tight money policy merely by asking banks to reduc al banks will be required to maintain 
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be able to obtain loans from it whenever they need them. ‘ 
Sank Ik , like any other central bank, require the 
sep a ericin percentage of their total deposits 
ving: ero) in cash at all times to meet the daily 


ents and this is known as the Banking Reserve. 
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ve is to be deposited with the Islamic Central Bank. 
erve Ratio varies with the variation in the nature of 
ent nt counties in the United Kingdom, 8 per cent of 
8d by cash reserves, whereas in the United States, 
Fe rne nt is about 15 per cent. (5) 

It will issue and manage currency on behalf of the Muslim State. My 
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like to keep a certain amount of money in cash with 

| Biecand Varies from time to time and place tO place. 
It will give advice and provide guidance to the commercial banks on import keer ‘more cash and at other times they need less 
policy matters and will also issue directives to all the commercial banks of holidays or at the beginning of the week or month 
matters concerning the common good of the state. It will usually consult: weekly or monthly shopping, there is a greater demand 
commercial banks in all such matters, but, if necessary, such instructions¢ nd aa Be 20 affect people’s cash 
be issued in the form of rules and regulations for the guidance oft iretore, desirable that at such times the commercial 

uffi ficient liquid funds at their disposal to meet th 


commercial banks. 

 clie ats. Normally, banks do keep a sufficient portion 
re or le: ss liquid form for such emergencies, but if they fin 
ult ies t hey have a right to ask the Islamic Central Bai k for 
Liq esu It of their deposits with it. As explained | before, it] 
em tc keep a certain part of their assets (i.e. reserves) Wi 
Bank, and the latter, in return, undertakes to supply c 
1 neec arises. 


3. Foreign Payments and Foreign Trade 


It will supervise all financial matters dealing with foreign countries and all 
payments will be made through it. All foreign trade will be controlled byi 
all exports and imports will be conducted under its supervision, so that 7 
maintain its relationship with international banking institutions and, at 


same time, protect the national financial system from the curse of interest 
other such practices. 


4. Currency Control 


5. Advice and Guidance to Commercial Banks 


Reserve Ratios 


Under modern banking practice, all central banks require the commercial be 
of their respective countries to keep a certain part of their capital in cash 
order to maintain their liquidity at a reasonable level to meet the cash demant 
of their customers. This is called Reserve Ratio. They must maintain a parte al 
this reserve ratio with the Central Bank and, in retum they are allow i } thie 
borrowing facilities from it in times of crisis or need. ‘ U Bs can use this Reserve Ratio, like the 
e pe supply of money in the market. This 
tio will cause the commercial banks to co 
ec iucing their lending power; while a f 
in expansion of deposit money, resulti 


The Islamic Central Bank will require the commercial banks to maintain twe 
Reserve Ratio; (a) banking reserve and (b) demand reserve. The former is t¢ 
meet the general cash requirements of its clients and the latter to meet the 
demand for short-term interest-free loans. 
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£500 


is the ‘ratio of commercial banks loans to their total demand 
us and is imposed on the banks by the Islamic Central Bank 
advancing loans to them in case of need. It determines the 
x emand deposits which the banks are ronson to keep in 
he » proportion which they are free to invest in profitable 
tk he basis of ‘Mudarabah’. This is also called ‘the ‘en > ratio . 
ome a strong weapon in the hands of the Islamic Central Bank as 
justing the supply of interest-free loans with ' te nd 


Inspite of all these changes in Mudarabah loans, and short-term loans, the ra 
between the two quantities remains unaltered at 2:1. Asa result of reductic 
in the Reserve Ratio, the banks are left with an extra £500 with them tol 
to their Mudarabah enterprises and short-term borrowers. Thus business 
will receive an extra £500 which will again be deposited with the bz 
thereby increasing their supply of loanable funds. If investment opportuni 
are availabe in the market, businessmen will invest and re-invest this extra £5€ 
in productive enterprises while all the time increased funds will be comingt 
the banks in their various deposits, thereby increasing their supply of loanab 
funds. 
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y ye y increasing the lending Ratio and reduce the supply of thes 
: ; ; : | sting the lending ratio. For example, if the lending ratio is 4 
This then is the sequence by which a fall in the Reserve Ratio has created a es Cent ee an P | “to 
- : , 7 3 the Islamic Centr e tO increase the supply of loa 
expansionery tendency, both in the field of deposits and business investmen _ Mas in a Sin veRD 
' may increase ent according 
release of cash reserve — greater investment in business — more creation of reg 1! iia ae oh ws = 


ts of industrialists at any particular time. If it finds that th 
le funds in the market is more than the existing demand 
ie lending ratio to 30 or 25 percent according to the) 


wealth — increased deposits — more loanable funds — and greater investmen 
etc. 


When the banks have an extra £500 in cash deposited with them at a 5 percent 
fall in the Reserve Ratio, they can buy industrial shares instead of investing in Pp : a 
Mudarabah business, but the overall effect of this action will also be the same patio manaiso)be called a refinance rati 
i.e. expansion of business and deposits etc. | uantity of loan money given by the Isl 

mercial banks, depending of course, on the proport 
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to their Mudarabah enterprises and short-term borrowers. Thus businessm tgp) 
will receive an extra £500 which will again be deposited with the b he Bagrertion ich they ate free to invest in profitable 
: 4 of ‘Mudarabah’. This is also called the ‘lending ratio’ 


thereby increasing their supply of loanable funds. If investment opportuni 
are availabe in the market, businessmen will invest and re-invest this extra £5 
in productive enterprises while all the time increased funds will be comingt 
the banks in their various deposits, thereby increasing their supply of loanab 
funds. 
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fentral Bank can increase the supply of interest-free loanabl 
by - increasing the lending Ratio and reduc nly of the 
s the lending ratio. For example, if the lending ratio is é 
he Islamic Central Bank intends to increase the supply of lo 
lay increase it to 45 or SO percent according to the 
its Of industrialists at any particular time. If it finds that thes 
fu ads i in the market is more than the existing demanc 
ending ratio to 30 or 25 percent according to the 


This then is the sequence by which a fall in the Reserve Ratio has created 
expansionery tendency, both in the field of deposits and business investmen 
release of cash reserve — greater investment in business — more creation of reg 
wealth — increased deposits — more loanable funds — and greater investmen 
etc. 


When the banks have an extra £500 in cash deposited with them at a 5 percent 
fall in the Reserve Ratio, they can buy industrial shares instead of investing in } 4 = 
| . ee ol ¥ ratio can also be called a “refinance ratio 
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0 5 | @posits <tv. ) srcial banks, depending of course, on the pro 


ap 

y, 403 
‘o\ 
- 
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| bank nk: $ will try to provide more loans to such industries 
fund } from the Islamic Central Bank. Through selective 
amic Central Bank can use Lending Ratio as an effective 
and ing oT contracing the supply of credit in different 
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made available by them to the industrialists as interest-free loans. As pom 
out before, this can become an effictive instrument in the hands of the islam 
Central Bank, not only to control the volume of credit, but also to €f 
bank’s liquidity. 


It may, however, be pointed out, that under this ‘refinance scheme’, alli 
given by the Islamic Central Bank will be of short duration. The co 
banks will finance the short-term needs of industry from their demand dep 
Reserve Fund which they are supposed to maintain for this very purpose 
the ‘Lending Ratio’ requirements of the Islamic Central Bank. Wheneve 
banks need additional funds to maintain their liquidity in order to meet 
short-term cash requirements of industry, they can easily get them from 
Islamic Central Bank. It is healthy and good omen for the succe: nting loa Dans to ensure that the total quantity of loans is in 
interest-free banking that easy loans (without interest) will be available te : req ee ents of the public and that the new funds are 
banks in sufficient quantities on demand from the Islamic Central Bar nent of further advances to businessmen. 

modern banking, the central bank is always willing to advance loans to its pa? 

commercial banks, but charges interest on all such loans. And it can incre Bi vue 

the rate of interst whenever it feels it is desirable or necessary to reduce de sat at these interest free loans are only for short 
supply of loanable funds in the market and vice versa. It is a strong instrum nder al | circumstances, be repaid during that period and 
of the modern Central Bank by which it can regulate the volume of money rm or ‘another. All precautions must be taken to 


ink sh 1 have to i, down definite and clear-cut rules in 
mm! nity from possible fraud by commercial banks or 
M1 ha’ i tO scrutinise every application and supervise the 
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farenlatiens : * delaying payments. No further loans must be made 
is th a desirable and necessary, fines can be imposed 
mY 
As in the interest-free economy, the Central Bank will be working in ck 4 a 
co-operation and under the direction of an Islamic State, it will always be ab ) enlaa 


ny): 
to use these policy instruments to contro] and regulate the volume of money: i 1g to ithe solvency of any debtor, the Islamic Central 
irculation in the best interests and the general good of the community. ot fe s responsibility to pay off such unpaid debts to the 
inds that industry is in a fundamentally very healthy state, but because of S| quite right because these loans were provided free 
shortage or lack of funds cannot expand, it may take the necessary stepst atin sand pressure of the Islamic Central Bank in the fir 
ease the sitution by raising Lending Ratio or Refinance Ratio and vice vers n € paid by the Treasury direct from the taxesionir 
What steps it may take to expand or contract the supply of credit will deper ° ith 1 Islamic Central Bank. The latter method eems Th 
on the community at any particular time. The actual operation of ¢ of . akat beneficiaries as explained under Zakar in Viume 

instrument in the interest of a free economy will show the effectiveness 0 vy 


otherwise of this policy. 


Lending Ratio can also used by the Islamic Central Bank as a means of selective oT aa 
credit control by fixing different lending ratio for different industries or fo 


different kinds of loans. Thus, by fixing a high ratio for certain industries, it ( 4 flondon April 1977. 
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| anks ey will be able to meet some of their occasional 
Ay, | ban er wu 
the terms and conditions of the allocation of loans by the commercial Daf something which will greatly help in establishing their 


respective applicants. These conditions will be more or less the same @ e: | 

required by the modern banks for similar loans. Among other th st * eae Of these Joans, they might 

Mudarabah or Shirkat (share) capital of individuals or firms can be accept ‘hardship or loss to their business interests. 

security against these loans. Sometimes the creditability and trustworthine | te | 

certain individuals may be accepted as personal security against these lo: Bt | 

with modern banks. Normally, commercial banks will give loans ag Iv and before the sale of their crops, and 

personal security only to their regular clients in Mudarabah or Shi h iver sriod between the finished products and their sale, 

partnership in whom they have full confidence. edit \ ithout Which they may incur heavy losses. But 
edit, ef the se people are enabled to make their industries 


oy t eir ‘profits increase, their deposits with the 
In granting these loans, the Islamic Central Bank will take into account th ereby increasing the loanable funds and hence 
optimum use of the loan capital by the commercial banks and its likely beni Ths, aya these people prosper, they enrich the banks 
to the community. The need for such action may become necessary in case nit’ i pay . 

a constant excess of demand over the supply of loanable funds. In th 
circumstances, the Islamic Bank will have to scrutinise fully the need of € 
applicant for such a loan and his ability to repay it. It may also look intot 
nature and quality of any security given by the applicant against the lo 
Thus, applicant with more urgent need, greater financial ability to repay t 
loan at the proper time and with more reliable guarantees, will stand a bett 
chance in acquiring loans. The Islamic Central Bank may also allow tf 
commercial banks to give perference to their clients in Mudarabah or Shi 
‘partnership’ in the allocation of interest-free loans. 


ve ry profitable course for the banks to Keep a large 
EY cas "money to meet the verying needs of the 
the time, ‘the great majority of them do not claim 
omme cig banks normally keep a certain sort mn of 
1 to me eet such demands, and they rise especially when th 

‘hk and fF 2ople have lost confidence in the banks. or when 
Il nfl ‘ ion and people want to spend their cash money in 
"put it in other such investments. ns commercial 
star sess will be under great preassure from t bli for 
ie OF divert some of their funds from SF Atl lve enterprises 
nd, som ething that will be very unprofitable for them. But in 


The Islamic Central Bank will also check and scrutinise the fees charged by 
commercial banks from the applicants for interest-free short-term loans 
ensure that they do not make it a means of income. Such fees are meant t economy, commercial banks need not keep such large c 
over only service charges incurred during the receipt of application of fund heir funds from productive sources because they 
s the commercial banks are making these loans out of the demand deposi > Isl: on Central Bank and demand cash needs on the 
Reserves for which they pay nothing and because they also use a part of these 
deposits for profitmaking, they may indeed decide not to charge applicant 
any fees at all. 


: refit ‘of this ratio for the commercial banks of the 
of sz vi g because they will not be keeping huge fu 
ting cash demands from their depositors. They 
yed the time in productive channels and wh 
} , they can go to the Islamic Central Bank fo 


Benefits: 


Interest-free loans may prove very useful for the economy in several ways. The 
great majority of people receiving these loans will be industrialists and 
businessmen already engaged in productive work. With financial assistance 
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8s of profits and do not suddenly rise or fall on 
Purchase and Sale of Industrial Shares Ey fatee expectations of the speculators. 
Government industrial shares will replace bonds and securities and will p 
the Islamic Central Bank with an instrument for ‘open Market Operatio nal cha nge in the market prices of shares, the Islamic 
the modern monetary system, the central banks can regulate the supf ae its usual manner of buying or selling these 
money through the purchase or sale of short-term securities, but this will funti the prices have reached the normal market rate. 
no place in an interst-free economy. However, the same objective caf an Beate oiiove about around the average 
successfully be achieved through the purchase or sale of Government indt pa 

shares by the Islamic Central Bank. If it wants to increase the supply of mt 
in circulation, it can offer better terms to the holders of industrial shares 
thus tempt them to sell their shares,. This will release more money on 
market, thereby increasing the total supply in circulation. On the other har 
it wants to reduce the supply of money in the market, it can start se 
industrial shares at reduced prices on the open market. 


also expand or contract the quantity of money 
s from the commercial banks. Whenever the 
= money or it is desirable or necessary in the 
di of the economy that they should have more funds, 
m a iy start buying these shares from them on more 
thi yay release more funds for their use and vise 
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It can also protect the share market from the speculative ventures of 
misguided financiers by its open market operations. It will keep itself ft -) 

informed of the share prices and profitability of its Mudarabah or Shi ee 

industries, and whenever there is any unusual fall in prices below the nom |. hh 

market rates it will start buying the shares at the market rate which will che entra! Bank can achieve three-fold objective through the 
the fall and, instead, raise their prices. On the other hand, if it finds st f Government industrial shares. Firstly, it can increase or 
prices rising above the market rate, it will start selling its shares until pric plume e of money in circulation in general. Secondly, it can 
come down to the market rate. Thus, by buying and selling these shares att price 's from sudden changes through the activities of 
appropriate time, the Islamic Central Bank can keep their prices stable hirdls y it can expand or contract the quantity of money 
protect the market from abnormal changes. This will also deprive commercial banks. The first two are not however its normal 
speculators from manipulating the market and making artificial changes m Sing ave to be used by the Islamic Central Bank in great 


€ prices as a safe means of profit making. | a se the Reserve Ratio is the normal and common ir rumer 
| Bank to increase or decrease money supply 


The market price of shares will normally depend upon their annual earnings. f i v 
some industrial shares have yielded more profits in any year than others, them 
price is likely to rise because of greater demand for them. If there is tenden , ose vit is essential that the Islamic Central Bank mus 
for the shares of a particular industry to maintain high profit for a numbero juantity of Government industrial shares of all ki inds 
years, the market price of its shares will be maintained at a higher level than nap ssition to have much effect on the mae Ina ad 
other shares with low average annual profits. In any year the market value of 1of he commercial banks is also necessary yo 
shares in general will depend partly on their average yield in the previous yearg inc be effective and successful. ss 
especially the current year and partly on estimates of profits for the coming ie . 
year. Market share prices will more or less vary according to these estimates 
And it is the duty of the Islamic Central Bank to see that the share prices vary] 
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year. Market share prices will more or less vary according to these estimates 

And it is the duty of the Islamic Central Bank to see that the share prices vary 
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ts short—term expenditure. The real difference in 
modern Western States will be seen in its apporach to 
vic Jern s states can very easily raise funds to meet their 
mpl \ y by offering higher rate of interest on their 
>s, but a 1¢ Islamic State will have to find other ways 
pital to advance such loans, in the absence of 
are gettin y nothing in return for their money 


Government Loans iced to advance such interest free loans to the 
nce of i nterest some other inducement must be 
As already explained, whenever the Government needs more money it hast 19 to gil pive vi arious kinds of loans to the Islamic State. 


to borrow (although it may choose the easy way of printing more notes 
occasionally raises funds by selling securities directly to the public or to ne 

Central Bank, which buys them and gives the Government in return a dept speal to the moral sense of the people to help 
of the amount it requires. It is really a form of loan obtained by ie Government, merely for seeking the pleasure of 
Government from the Central Bank. The Government borrows money tom jerable effect. People will be raminded of their duty 
its exess expenditure over its revenue just like an individual borrower, thot ~ their Government (which is in fact. their own 
the nature, method and purpose of its loans are quite different. It willa ist th tir Own problems through their moral and 
need long-term as well as short-term loans for its various requirements 


a “34 of various development and welfare schemes 
most of these loans are raised through the Central Bank, the Governmer hat their F outcome will mean will be brought home to 
banker. heir r 


tell gious and national feelings and sentiments. 
>SS of ue importance of these objectives the greater 
jeter min ation to sacrifice their interests for them. The 
uttn Ost to keep the people well informed of its 

: activities at all times so that they are fully aware and 
, Biipurp ose of these projects. 
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It will need long-term loans for its development schemes and the establishme 
of its basic industries, e.g. transport and communication, irrigation, electriei 
projects, the arms and ammunition industry for defence. It will also req 
short-term loans for its multifarious educational and welfare needs, includif 
the cost of running the civil service, the army, the police force, the healt 
service and for making social security payments. Expenditure (i.e. capital cos re Isla 
on the basic communal industries is normally paid for by the Government fror 


amic State will find it easier to convince people of t] 
scheme: es for the welfare of society in general and for 
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the borrowed capital, and is repaid over the working life of the essets, while th groups in particular. It is hoped that by disse enn ti 
cost of running the public services (i.e. currently consumed items) is paid fo . the ess of its projects and by moral pers 1asi ior 
out of the revenues raised by taxes and other fiscal measures. The same policy ! | be ae to convince as many people as possible to git 
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of payments will more or less be followed by the Islamic State for paying 


as loans to it for the pleasure of Allah ins 
debts. 


s more wealth. The Government can raise a suffic 
: * 1 loans in this way, especially in times of war, if] 
Operly educated people about the significa ortance 

The people, we are sure, will contribute generously to fir 
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The Islamic State will levy taxes to meet its normal expenditure on currently s3 
consumed items and occasionally , depending on the economic state of the _— —— ——————-—-—-—-— -— — 
economy, it may resort to deficit financing like the modern Westem states. It} etail Biisuch motivation see Public Maintence in Volum ek lo 
can also receive loans from the Demand Deposit Reserves of the banks throughly rie 
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The Islamic State will levy taxes to meet its normal expenditure on currently 
consumed items and occasionally, depending on the economic state of the 
economy, it may resort to deficit financing like the modern Westem states. It 
can also receive loans from the Demand Deposit Reserves of the banks through 
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ass of people who would like to contribute to 
it “anc 1 1 welfare schemes for the common good of 

ae sufficiently financially well off to forego 
Bs te 


withdraw some of their investments from 
y th rei fanional pride of serving the common good of 


the development and other social welfare schemes of the Government Ui 
interest free loans for the pleasure of Allah.( g/g. 4 ) (2) 
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In addition, the Islamic State can also find some economic motives to a 
adequate reserves for its various schemes. There are always people who 
save their money for the future, but are not prepared to risk it in profit 


projects. They know that in profit-sharing projects there is a possibility off 


sfer them to Government loans. This will 
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profits, but also the possibility of loss cannot be completely ruled out. Im mY) ‘ | 

of both possibilities there is small element of risk which these people are nother c ategory of people who are neither rich nor poor, 
prepared to take under any circumstances. Their only object is to save g feel: igs of national and religious service to their 
money for furure needs and get it back when needed without loss. § sl ch people provide their services free of charge to 


people will be inclined to deposit their money for safe-deeping in Governmm ontr, ibute much in monetary terms. This same measure 
loans instead of in bank’s saving or Demand deposits accounts. lan added motive to contribute to Government loans by 
ndit ure - non-essentials. There is thus every likelihood 
me | be able to increase the supply of its loans 
A Government loan is, for obvious reasons, more secure and reliable thé may however be pointed out that the amount of 
deposit with a bank. A Government is more dependable and its promise m¢ d und em circumstances be allowed to exceed the total 
reliable than that of an ordinary commercial bank because the lender has eceived through this measure, otherwise it will become 
guarantee of the Government for the repayment of the loan after a certa aT po nt to remember is that the tax concession system 
date. And many people in these circumstances, will definitely give preferent | way thal is fair and just to all those who contribute to 
to Government loans over banks deposits as their main purpose is safe keepin , nall servers, Dig Capitalists, or large property owners. It 


Besides, it will be an act of goodness for they will be helping the Governmer i eq) na ‘Or unfair treatment to any of these classes. 

in the interest of common good of society. Thus, the Islamic State will be ab i HW | 

to collect large funds from this class of savers through different types of log 

of varying amounts and duration. ure th: At the Islamic State may take to raise funds to meet it 
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To attract more funds from this and other categories of capital owners, the 
Islamic State can offer, along the same lines of modern states, more concessio 
in the form of relief in income tax and wealth tax, so that people who give 
loans pay less income tax and property tax than they would otherwise pay. Fo 
this reason, people who deposit their money for long periods with banks for 
safe-keeping or who keep it in their own possession will have a strong incentive nok em 1 Government sets about is to issue sect 
to loan it instead to the Government. This measure will certainly attract most ferent durations. Short-term loans, fori 
of the capital, if not all, of the first category of savers, who merely want to nmer t to cover short-term and day-to-day 


save their money without risk of loss. This same concessionary measure will | r ‘in tax realisation periods. This 
th ough the issue of short-term treasu 
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an and. progressive economy it is an almost co 
it to raise funds through loans of various 
» onl practical way to finance its multifarie 


— «a— = on ee as eee — 
PD a aa — —_—S SS SG ae ee ee ee ee — — 


2. Dr. Mohammed Nejatullah Siddiqui. Jntrest Free Banking (Urdu), Lahore 
1969, pp.100—109. 
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The Islamic State can issue similar securities or bills in the form of 
certificates of different denomination and duration, but carrying no inte 
These Loan Certificates may vary in value and can be of aslowas £5 af Mffered for sale to the public through the agency of the 


high as £50,000 or more, and can also be of varying duration, rangng @ These shares will constitute titles of ownership of the 
one month to 12 months and one year to between five and seven years. & 
Profits on these shares may be distributed bi-annually or 


to their value and will be transferrable and marketable 
Loan Certificate will bear its value and the date of its maturity or repaymm it 

These Certificates will be issued only by the Goverment, but through yi the common custom of other enterprises in this 
agency of the Islamic Central Bank. Individuals or institutions will not M these shares may vary from anything from £10 to 
allowed to bargain in these certificates at a lower price before their matur it is ‘thought desirable in the common interest of the 
like bills of exchange. However, these certificates can be encashed at Dar Of ares | nay be of various duration. ranging from one year 
after the date of their maturity at any post office or bank. This provisiog be ¢ f longer duration, say twenty years, to attract capital 
necessary to avoid dealings in interest. And as these certificates cannot s-mindec people who want to invest their funds for long 
exchanged at less than the actual value written on them, there will be nor : 


’ 
motive for their exchange on or before the date of maturity. 


, 


be Of two kinds; limited and unlimited liability shares. The 
The commercial banks will buy large quantities of loan certificates mailidenomination and short duration. People who want to 
Strengthen their liquidity. They will wish to keep certificates of varyil : ing long-term risks or who have small savings and 
duration so that whenever they need money, they could get cash for then h n. can be induced to buy shares with limited lishilitv: 
and for this reason they will prefer to have loan certificates of sho sho want to make profits and are prepared to invest a 
duration. These certificates may be offered as security against loans from D take risks, will be willing to buy shares with unlimited 
commercial banks or from individuals. The commercial banks normal ] enable the Islamic State to collect investment funds both 
demand high quality security against their short-term interest-free loans amt and long-term investors. 
these certificates will ideally serve that purpose. Besides, it will be for the 
banks to see that the date of maturity of these certificates is before or ne 
that date of repayment of their own loans. (2) 


vonditions of shirkat, the percentage or proportion of prof 
the timing of the distribution of profits or losses ane 
must be clearly stated on the share certificates wi 
"about any matter. Both kinds of shares must 

snt of the liability of each partner. For 
’ The Islamic State can find another source of income for meeting its capital Will state that the liability of the shareho 
costs by organising and securing profitable enterprises in partnership with the lares and likewise, unlimited liability shares 
public. Profits from these enterprises can form a permanent source of income, sr is unlimited. 
Funds for these industries can be raised through the sale of shares among the q 


2. Shirkat( (Partnership ) Certificates 


people. In order to keep its control over these enterprises, the Islamic State 
may itself buy 51% of the share capital and offer the remaining 49> to the ned Shirkat shares can be sold or bou 
public. Having the ownership of a majority of the shares will enable the bank Mecause every shareholder is at libert 


shares are sold, the company’ 


to have full and effective control over the management and running of these : 
ownership so that necessary ¢ 


industries. This is an essential condition of Shirkat because it enables the 
enterprises to be run in the best interest of the community and not to be 
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of twc wo ‘kinds; limited and unlimited liability shares. The 
l Jenomination and short duration. People who want to 
10ut taki ng long-term risks or who have small savings and 
hem, can be induced to buy shares with limited liability; 
© wa it to make profits and are prepared to invest large 
ake tisks, will be willing to buy shares with unlimited 
) Rabie’ the Islamic State to collect investment funds both 
1¢ lons ng-term investors. 


The commercial banks will buy large quantities of loan certificates 
strengthen their liquidity. They will wish to keep certificates of varyit 
duration so that whenever they need money, they could get cash for the 
and for this reason they will prefer to have loan certificates of shorté 
duration. These certificates may be offered as security against loans from 
commercial banks or from individuals. The commercial banks norms 
demand high quality security against their short-term interest-free loans an 
these certificates will ideally serve that purpose. Besides, it will be for thé 
banks to see that the date of maturity of these certificates is before or neg 
that date of repayment of their own loans. (2) 


' ’ 
} 


onditi ons of shirkat, the percentage or proportion of profits 
i timing of the distribution of profits or losses and oth 
must ‘be clearly stated on the share certificates without 
- abo it any matter. Both kinds of shares must alsos 
lent of the liability of each partner. For exam 

The Islamic State can find another source of income for meeting its capital fill state that the liability of the shareholder is: 
costs by organising and securing profitable enterprises in partnership with the ) res a nd likewise , unlimited liability shares, that 
public. Profits from these enterprises can form a permanent source of income. | ited. 
Funds for these industries can be raised through the sale of shares among the 
people. In order to ve its control over these enterprises, the Islamic State 
may itself buy 51% of the share capital and offer the remaining 49% to the ed SI birkat shares can be sold or boug 
public. Having the ownership of a majority of the shares will enable the bank ause every shareholder is at liberia 
to have full and effective control over the management and running of these : Se S nares are sold, the company’s regis 
industries. This is an essential condition of Shirkat because it enables the yf F ownership so that necessary change 
enterprises to be run in the best interest of the community and not to be 


| 2. Shirkat( (Partnership) Certificates 
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rile fis: ] atter do not do so. Fourthly, the former give a 
the new owner are made in the registration books. Government-owned Sia yn Or percentag 2 of profits to the shareholder than that of the 
on the other hand, are not subject to these conditions. these shares ¢ | is hares, the Ppropotion or percentage of the profits of the 
sold or bought at the market price, depending on the estimated or real Mudarabah shares will be clearly stated on these shares 
of the public-owned industries which may be above or below the actualip t and da te of maturity. Unlike Shirkat shares, these 
of the shares. the owners of the Government Shirkar shares can sell then m ership, but will merely state the amount of 
buy new ones, at any price they please. The market price of these shal h holder for investment purposes on the basis of 
normally affected by the current profits and estimated profits for the com arabah par nership. The holder will be entitled to the 
year and the market price will rise or fall according to any expected rise Of yercent: age of the profit. These shares cannot be sold or 


in the profits of the publicowned enterprises. (2) oe »S, They are ote non-transferable, but the holder can 


, with. profits (or loss) on the completion of the 
ficates from any post office or commercial 


Owing to the Government’s huge credibility these shares will enjoy aW 
market circulation. For various reasons individuals, financial institutions 
banks will all buy large quantities of them. Individuals will buy them tor ee), 
profit while the banks will buy to make profits as well as to keep _ t that a competitive rate of profit can be 
considerable part of their assets in a form that can readily be converted i f way se shares by the government. Modem state. 
cash and Government shares can be a good secondary reserve to them. Islar ae enterprises with borrowed funds on quite 
Central Bank will also buy large quantity of Government Shirkat shares pty back large sums of money in interest, but also 
will enable it to increase or decrease the supply of money by buying or sellii WwW theref h b 
these shares in the open market or with the commercial banks when the ne . ee) reason fo be 
SLT slam: amic ic state will be able to offer its Mudarabah 
rab sle efits. The type of shares will be especially popular 
ho bc h want to save and make a little profit at the same 
elem ent ‘of risk is comparatively low or negligible. 
yiie er ther mr such an investment. 
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3. Government Mudarabah Shares 


Government Mudarabah Shares can prove to be another important reguli 
source of revenue for the Islamic State and part of profits from them can b 
used to meet its capital costs. The practical form of Mudarabah partnershig 
by the Government can be like this. The Government can buy shares of a fixed 
value of any successful and prominent industry, firm or business enterpri 
and then offer them for sale on the open market, through the egency of the 
Islamic Central Bank. These shares can be of varying duration, ranging fro 
one to five years and of varying denominations , ranging from five pounds to 
£50,000 or more. 


ral B: nl ¢ willl also buy a considerable number of government 
not for profit-making, but for helping governmentefinar 
nter arises to get more capital and also for increasing’ 
Many other financial institutions may also find t 
for r oa investment for their capital. 


f 


a 
of capi ital in these forms of government shares def 
1 of p ofits from these industries. 


7 $ a arger the supply of capital will be througt 
The difference between Government Shirkat and Government Mudarabah SS Tt i sth fel deaianie 


shares is, firstly, that the former confer a title of ownership while the latter do 
not. Secondly, the former can be bought and sold like any personal possession 
in the open market, while the latter cannot be sold in this way. Thirdly, the 
former give the owner the right to share in the management and running of the J 
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profit . This ean be done by m aintaining a Rese 
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ae ren te in the Islamic World towards the estabilishment 
ibs pauand Development Banks on Islamic principles. A 
icipate directly in trade and industry) have already 
; hi relat ‘Cairo, Khartoum, Kuwait and Dubai. The Islamic 
fe s also set up at Jaddah in 1975, with 27 founder 


ind ne om ot present membership comprising 32 countries. It is an 
: ns tit oH and is managed and run by its own Board of Governors 
irect ors. (1) This bank differs in its principles and functioning 
im err cc 3 as ca 1 be seen from its preamble which defines it as: “An 
i antci ial ; sstitution ‘concerned with development and social 
de rives es its ee and directives from Islamic Principles and 
it spe racrical expression of the unity and solidarity of the 
» A 
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| rised capital is 2,000 million Islamic Dinars and the subscribed capital 
nil lo n Is slami nic Dinars (approximately U.S. 875 million dollars) payabl e 
annual instalments in any freely convertible currency acce 
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van can also accept deposits from individuals, organ 
nr nent sand can also set up Special Funds and manage Tru: st F unds 


le Mair Rbbiective of the bank are:— | 
SKY foster the well-being of the peoples in the member count tries 

To ichieve a harmonious and balanced development ofm T em er cu yu 
To achieve such development through mutual financial and ¢ 
(0-Ope eration among the member countries. 
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4. To promote and strengthen co-operation among the member states in the n the public, indi 
economic, social and other fields of activity. ; 

5. To mobilise financial and other resources both from inside and outside 
member states. 


6. To promote domestic savings and investment and a greater flow of | 
development funds into the member states. (Because the whole project j Ba ofitsiown , with a completely different 
development, investment and welfare oriented). ons. Because i tl ay no ready-made model to follow, 
7. To strengthen co-operation and also to promite foreign trade particularly Make its Own way, formulate its own policy and 
in capital goods among member states. 


stu fy and c rganisation. However, in the light 
8. To provide a transfer of technology and skill from its own member states it ca an 1 benefit from the organisational and 
and also to mobilise outside technical assistance for member states. ki 


| mu, 


Jern banl ng system without infringing the Law 
9. To co-ordinate the regional development financing activities and to help in essive bankins g structure capable of meeting the 
bringing about harmony in the efforts of the various development financing ner iber st v fe. 


agencies in the region. (1) 


a 


ent Ba dank on ne should not unduly worry about 
d rate of interst nor should one regard it 
vil 2 Bg because when one door of ‘false 
ll »”P on a undered and one other doors of 
or His servants. One should honestly and 
lid ir 2 it every sphere of life, without ever 
m8 S ultimate’ success. Once our economy is 
| t will prosper more rapidly than the 
the West ter n world. Insha-Allah after a short time 
‘ienced by ithe bank will be over and it will soon 


Functions 


In view of the above objectives of the Development Bank, its main functions 
will be: — 


1. To participate in equity capital of productive projects and enterprises. 

2. To invest in economic and social infrastructure projects through 
participation or other financial arrangements. 

3. To advance loans to the public and private sectors for productive projects, 
enterprises and programmes. 

4. To assist in the promotion of foreign trade especially in capital goods. 

5. To provide technical assistance to member states. — | 
6. To extend training facilities for personnel employed in development itions have utterly failed to provide any satisfactory | 


activities. 1 p acing |the world. Rising inflation, recessions) 
7. To undertale research in order to enable the economic, financial and lent, stagn au in busi xe | and foreign trade, concentration Off 
banking activities to conform to the Law of Shariah. 


8. To conduct its operations in accordance with the principles of Shariah. : re 18 an ae ap ortunity for the Islamic banks to prove thé 
9. To undertake any activities which may advance its purposes. less of interest-free banking to the West. It is the religious and moral 


me i 


10. Toco-operate with all bodies, institutions and organisations having similar Ao) A Me d to we os incessantly to organise and estaba 
purposes, in pursuance of international economic cooperation. Me various parts of eee . ‘Set to prove cal ex 
11. Unlike modern development banks, the Islamic Development Bank will able financial inve stment Well as development institutions 

| EE vility as succ cessful no cial institution is established, they 

| pment sar ¢ can hope d vil it can | vi 

| 1. Paper read by Dr. Ahmad Mohamed Ali, President Islamic Development “36 it B ank look forward to that day wh om 


Bank, at the International Economic Conference, London, July 1977. 


je panace “ea for the existing economic ills of the deople : 


lead them out of this economic and financial destitution into the world of 
prosperity. 


The absence of interest will undoubtedly provide a twofold stimulus to the 
bank’s efforts to develop its financing: first, it will encourage the bank to Use 
its funds more actively, productively and effectively to increase its finances: 
second, it will pressurise the bank to find new modes and uses of its funds. 


Financial Operations 


The bank has already started its work and has so far approved the financing of 
the following projects:— (1) 


1. A loan of 6 million Islamic Dinars (approximately U.S. 7 million dollars) 
to the Song Loulou Hydro Electric Project in Camron as co-financing 

2. Equity participation by acquiring 400,000 shares of the value of 7.5 million 
Islamic Dinars (approximately U.S. 9 million dollars) in the Jordan Petroleum 
Refining Extension project. 

3. Joint participation in Cotton Textile Mill in Sudan worth 2 
Dinars (approximately U.S. 2.5 million dollars), 


million Islamic 


4. A loan of 6.5 million Islamic Dinars (approximately U.S. 7.5 million 
dollars) to the Hargeisa Boram Project in Somalia as co-financing. 

5. A loan of 6 million Islamic Dinars (approximately U.S. 7 million dollars) 
in the Kurvitola International Airport project, Dacca, Bangladesh as 


co-financing. 


Priority 


The bank will provide finance and give priority to various projects on the 
following basis: 


1. Technically sound and financially and economically viable. 

2. Countries which are least developed economically. 

3. Countries which have the largest commitment to economic development as 
reflected in their resource mobilisation effort, development programmes an¢ 
the orientation of their economic and financial policies. 
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4. countries which demonstrate clear efforts towards self-help and have 
strong social orientation. 

So all sub-tegional and regional projects, enterprises and to those projects 
which promote complementary policy in the economies of member states. 


The most important and essential requirements for the financing of a project 
by the Islamic Development Bank are safety, liquidity and a retur based on 
performance. Given these requirements, the bank will also be willing to 
co-operate and offer short-term loans to trade, agriculture and industry from 
its surplus funds. (1) In the long-term projects, the bank will concentrate 
primarily On equity financing which has been grossly neglected by modern 
banking Owing to its difficulties, complexities and the implications of 
involvement in Ownership, management and supervision. The bank’s 
participation in productive enterprises on prifit-sharing basis will then be 
another point of variation from the policy of modern banks. 


Field Operation (1) 


The bank will operate in the following three areas: 

1. Equity Finance. 

2. Participation in productive enterprises on profitsharing basis. 
3. Interest-free loans for infrastructure project. 


Main Characteristcs (2) 


1 The bank’s operations will combine both investment and development, an 
mnovation in accordance with the Islamic principles of solidarity and in 
keeping with the needs of the Muslims countries. demanding co-operation 
between the rich and the poor nations. 


2, The bank's operations will extend beyond the purely economic to they 
social areas, for it will finance projects for social and cultural benefit of the 


people. 


3. The bank’s functions are based on sound economic principles as well aso 
the moral and spiritual values of Islam. It has declared the realisation of 
2. Dr. Tawfiq Muhammad Al-Shawi, paper read at the First International 

Conference on Islamic Economics, Mecca, 1976. 


424 


uniform ba 
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at the ecq_ nic, for it also aims 
solidarity. _ie basis of Islamic 


trade betw: yn of international 
hopes to e} ions. The bank also 
directed aj iromote discussions 
principles. ynomy on Islamic 
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established Orporations can be 
La he inessmen and firms 
eee lished to meet the - 
2 can be organised 
on the sant West. These banks 
ve perfo fit-sharing without — 
getting inv medium and short- 
Hh a mM ike the Mudarabah 
anks. 
In the s ablished to provide 
short, m on the basis of 
profit-sh ie lines as modern 


agricultural development banks but, once again, on the basis of profit-sharing 
without getting involved in interest dealings. 


Housing development corporations can be established to provide long-term 
loans to individuals for building houses on the same principle. Co-operative 
banking can be organised to help consumers as well as producers in urban and 
rural areas. A net-work of co-operative societies up and down the country can 


meet most of the needs of the people, especially in the low-earning group, 
without involving any element of interest. 


